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System of Great Britain, one 

should be conversant with the 
antecedent conditions prompting its 
establishment. Incredible as it may 
seem, for more than forty years the 
generation and distribution of elec- 
tricity in Great Britain has been per- 
mitted to develop in a way which is 
at variance with all our fundamental 
conceptions of economic power pro- 
duction. This might seem to indicate 
that whereas British public utility 
operators are always able, they are not 


, | No appreciate the National Power 


always wise. However, no such as- 
persion can be cast at them, nor can 
the lack of electrical development in 
Great Britain be attributed to engi- 
neering causes. 

It cannot be denied, however, that 
in power production and distribution, 
the British outlook is inclined to be 
more provincial than national, for 
reasons which will subsequently ap- 
pear. Hence the multiplicity of small 
stations as high in first cost as they 
are uneconomic in operation. If, as 
has been claimed, Great Britain has 
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a genius for small shops, she also has 
one for small stations. Of 584 power 
stations reporting to the Electricity 
Commissioners in 1924, more than 40 
per cent of them developed less than 
1,000,000 kilowatt hours and only 25 
per cent of them generated more than 
10,000,000 kilowatt hours annually. 


gua sea of statewide systems 
comparable in size to all of Eng- 
land, and of far-flung interconnected 
networks covering wider areas than 
all of Great Britain, were to be found 
in the United States twenty years ago. 
Nor have British engineers been un- 
appreciative of the freedom with 
which American power station de- 
velopment was explained to them and 
data interchanged and published. 
As a matter of fact, during the last 
quarter of a century, the rest of the 
world has repeatedly sent emissaries 
to the United States to study our sys- 
tems of electric supply; for not only 
have we antedated all other countries 
in high-tension superpower networks, 
but in no other country in the world 
is electricity produced from steam 
more cheaply and more abundantly. 
Why then, with American and 
Canadian experience and practice at 
her beck and call, should Great Britain 
be so backward in the use of elec- 
tricity? The answer is not hard to 
find. It can be compressed into two 
words, “government interference.” 


Her privately owned public utilities 


were always threatened with the power 
of compulsory purchase by the munic- 
ipality, and her power companies with 
state control. 

As has been so aptly said by her 
great poet and dramatist: 


The evil that men do lives after them; 
The good is oft interred with their bones. 


It was the incisive and decisive 
Joseph Chamberlain who hobbled the 
electric light and power industry of 
Great Britain at its birth. Because 
of his bitter feeling for the privately 
owned and prosperous water, gas, and 
railway companies, in his Electric 
Lighting Act of 1882, he laid the 
foundation for the municipalization 
of all public utilities. Moreover, he 
put such a straight jacket of legal re- 
strictions about the budding electric 
light and power industry that private 
enterprise was discouraged from en- 
gaging in the business. 


HE boundaries of a borough con- 

stituted the limits of an electric 
lighting area. The companies could 
not interconnect or amalgamate for 
mutual advantage. Generating sta- 
tions had to be erected within the 
municipal area of supply. Moreover, 
all electrical conductors had to be 
placed underground. None could be 
above ground; along, over, or across 
any street without express consent 
from the local authority; and even 
then, any police court magistrate 
could order its removal. 

The difficulties of privately operat- 
ing and financing any new enterprise 
thus “cabined, cribbed, and confined” 
are readily apparent; and from the 
viewpoint of social service the result 
was naturally disastrous. Restrain 
private enterprise and stagnation in- 
evitably follows. That this is so, the 
experience of the electric light and 
power industry in Great Britain amply 
proves. 

Notwithstanding that the act of 
1882 was subsequently modified, up 
to the time of the World War or after 
thirty years of operation, the com- 
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bined electric public utilities of Great 
Britain produced only approximately 
2,000,000,000 kilowatt hours. This 
was about equal to the amount of elec- 
tricity generated in that year at 
Niagara Falls. What a showing for 
a country richly endowed with coal 
and teeming with people and indus- 
try, and which gave to the world such 
outstanding electrical geniuses as 
Faraday, Maxwell, Kelvin, Swan, 
Ferranti, Hopkinson, and others! 


| beat today, under the impetus of 
the new system, there are only 
about 4,000,000 houses out of 10,- 
400,000 wired for electricity in Great 
Britain; whereas it is reliably esti- 
mated that there are some 9,643,000 
users of gas. As a matter of fact 
there is no country in the world in 
which the gas industry is so fully 
developed as it is in Great Britain. 
Gas is available to and used by ninety- 
five per cent of her population. The 
gas public utilities, it should be noted, 
are for the most part privately owned 
and operated; whereas two thirds of 
the supply of electricity in Great Brit- 


ain comes from municipal systems. 

The per capita use of electricity 
in Great Britain is little above 200 
kilowatt hours contrasted with more 
than 600 kilowatt hours per capita in 
the United States. Eventually the 


system of electricity supply for do- 
mestic service will be standardized at 
230 volts, 50 cycles; but at present 
only 314 of the 669 distributors of 
electricity conform to that standard. 


— a public utility viewpoint, the 
World War gave Great Britain 
quite a jolt. Not until then, when 
power was imperatively needed by 
her industries for the manufacture of 
munitions and supplies, did the hope- 
lessly chaotic condition and inade- 
quacy of the country’s electricity sup- 
ply system become apparent. Coupled 
with the enormous demand for com- 
modities was the ever-increasing drain 
of men and women for military 
and auxiliary service; and the imme- 
diate problem was where to find the 
men and women for the work which 
urgently needed to be done. 

Less than three months after the 
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Comparative Amounts of Electricity Sold 


GREAT BRITAIN * 

Kw. hr. 

Population Sold per 

Year* (Millions) 
1922-23 43.0 

1923-24 43.3 Y 103 

1924-25 

1925-26 

1926-27 
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1931-32 
Notes: 


Kw. hr. 
Capita 


UNITED STATES 
Kw.hr. Kw.hr. 
Population Sold per 
Year (Millions) Capita 
36,500 
42,650 
45,150 
50,250 
6,089 


56, 
; 61,251 
120.3 66,988 
121.7 75,294 
123.0 74,906 
1931 124.1 71,902 


*Fiscal Year in Great Britain: ends 31st of March (or May 15th) for public 
authorities; previous 3lst of December for companies. Ss 
Sources: For Great Britain: Annual Reports of the Electricity Commission- 

ers; for U. S. A.: Edison Electric Institute. 
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war began, there were ominous indi- 
cations that existing industrial meth- 
ods would not suffice for an adequate 
supply of munitions. The govern- 
ment was compelled to intervene. 
“Output,” said Lloyd George, “is 
everything,” and to achieve it, all 
factories and workshops were put un- 
der governmental control. If ever 
opportunity knocked at the door of 
the electric power industry of Great 
Britain, it was then; but how unpre- 
pared it was to meet it. 


REATER London, for example, 

had fifty separate systems of 
electrical supply from seventy gener- 
ating stations; with twenty-four dif- 
ferent distribution voltages and ten 
different frequencies. Appliances in 
use on one side of a street served by 
one utility were not usable on the 
other side of the same street served 


with electricity by another utility. 
With such an excessive number of 
small power houses necessarily expen- 
sive in first cost and in operation, an 
abundant supply of cheap power was 


out of the question. There was an 
habitual waste of half a million tons 
of coal yearly in the stations of Lon- 
don alone. 

Obviously an industry in such a de- 
plorable state could not meet the exi- 
gencies of the war. Clearly some- 
thing had to be done; but in keeping 
with British tradition and custom, it 
was not done in a hurry. Competent 
committees considered the situation 
soberly, discreetly, and dispassionate- 
ly, and in 1926 Stanley Baldwin, then 
Prime Minister, following in the main 
the recommendations made by the 
Weir Committee of 1925, introduced 
the Electricity Supply Act of 1926. 


It is interesting to note in passing, 
that the Weir report proposed “not 
a change of ownership; but the partial 
subordination of vested interests in 
generation to that of a new authority 
for the benefit of all, and this only 
under proper safeguards and in a 
manner which will preserve the value 
of the incentive or private enterprise.” 


HAT is now popularly known as 

the “grid” had its genesis in the 
Electricity Supply Act of 1926 which 
created the Central Electricity Board. 
To this board was assigned the task 
of concentrating the generation of 
electricity in a limited number of sta- 
and low operating costs; to erect a 
tions “selected” for their efficiency 
high-tension main transmission sys- 
tem to interconnect these stations and 
link existing regional systems into the 
national grid ; and finally to standard- 
ize the national supply at a frequency 
of 50 cycles, which is the frequency 
prevailing throughout Europe. This 
latter change alone, it is estimated, 
will cost $100,000,000. 

The Central Electricity Board does 
not own a single generating station 
nor has it any supervision directly or 
indirectly over local distribution or 
the rates charged for service to the 
ultimate consumer. It codperates with 
the electricity supply industry and 
makes arrangements with the owners 
of the selected stations for the opera- 


- tion and, where required, for the ex- 


tension of their stations so as to gen- 
erate such quantity of electricity at 
such rates of output and at such times 
as the board may direct. 

The owners of these stations are 
required to operate them under the 
supervision of the board, and the 
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of all public utilities. 


in the business.” 


The Hobbling of the English Electric Light 
and Power Industry 


ai hy was the incisive and decisive Joseph 
Chamberlain who hobbled the electric light 
and power industry of Great Britain at its birth. 
Because of his bitter feeling for the privately 
owned and prosperous water, gas, and railway 
companies, in his Electric Lighting Act of 1882, 
he laid the foundation for the municipalization 
Moreover, he put such a 
straight jacket of legal restrictions about the 
budding electric light and power industry that 
private enterprise was discouraged from engaging 











board purchases their entire output. 
The board is obligated to supply the 
entire requirements of all authorized 
undertakers, and this supply is pro- 
vided from the grid. Thus the grid 
is merely a “power pool,” supplied 
with energy from the selected stations 
located at various points, and supply- 
ing undertakers scattered throughout 
the area. Most large utilities in the 
United States adopted this operating 
principle many years ago. The non- 
selected stations are to be shut down 
when supply becomes available from 
the grid, but this will not impose any 
hardship upon their owners since sup- 
ply from the grid is not mandatory 
unless the cost to the undertaker is 
lower than his own production cost. 


HE grid consists of 4,000 miles 

of 132,000-volt, 50-cycle steel 
tower line erected at a cost of approx- 
imately 27,000,000 pounds Sterling 
($135,000,000) and extending from 
the Caledonian canal in upper Scot- 
land to the English Channel. Includ- 
ed in the 4,000 miles of 132,000-volt 





563 






transmission is 15 miles of oil-filled 
underground cable in the London dis- 
trict working under a tension of 
132,000 volts. 

From this grid the Central Electric- 
ity Board supplies at wholesale and 
at rates of a uniform type with vary- 
ing prices, the requirements of the 
electric public utility companies of 
Great Britain. The price the board 
pays for power is based on the cost 
of production at each station. The 
price at which it sells is a 2-part rate 
comprising a demand and an energy 
charge. 

The national power system em- 
braces a series of power districts so 
conceived and planned that they fit 
into each other to form a codrdinated 
and unified whole. It devolved on the 
Electricity Commissioners appointed 
by the Minister of Transport to de- 
limit the boundaries of the various 
districts and the Central Electricity 
Board has selected a relatively small 
number of key stations for permanent 
operation and will close the others. 
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At the beginning of 1934, there were 
122 key stations selected and pro- 
vision made for the construction of 
thirteen more. 

Ten main areas of supply or power 
districts have been designated, name- 
ly, North Scotland, Central Scotland, 
South Scotland, North-East England, 
North-West England and North 
Wales, Mid-East England, Central 
England, East England, South-East 
England, and South-West England 
and South Wales. Plans for all re- 
gional districts except North Scotland 
have been completed and six of them 
are now operating under the grid. In 
the completed scheme there will be 
273 transforming and switching sta- 
tions or grid points of supply to au- 
thorized distributors of electricity. 


oh Electricity Supply Act of 
1926 specified that the rate at 
which energy is sold by the board 
to the authorized undertakers shall 
be a 2-part rate, including a demand 
charge and an energy charge. The 
board has put into effect “grid tar- 


& 


iffs’ which conform to this require- 
ment. The grid tariffs are uniform 
within each area and vary slightly 
between areas. In the nine areas in 
which the grid is now complete, six 
tariffs have thus far been announced. 

The demand component is much the 
same in all of them, being identical 
in five areas and slightly lower in the 
sixth. In general, it may be said that 
the demand charge decreases for in- 
crements of demand in excess of the 
base demand established in 1932. The 
size of the increments decreases with 
the size of the base demand. This 
demand charge is subject to an in- 
crease for power factories below 85 
per cent, lagging, at the time of the 
occurrence of the maximum demand. 
The demand charge is also subject to 
variation with changing rate of taxes 
on selected stations. In addition to 
the demand charge, there is an energy 
charge which is of the order of 0.2 
pence (4 mills) per kilowatt hour and 
this component of the rate is subject 
to a variation with fuel cost. 

A penalty is imposed for power 


Comparative Electric Light and Power Costs 


GREAT BRITAIN * 
Cost per Kw. Hr., Cents 

Light- Trac- All 

Year ing Power tion Sales 
1924-25 852 217 2.63 3.55 
1925-26 7.76 2.03 230 63.35 
1926-27 Jae 2@m0e 228 337 


1927-28 6.89 1.91 2.01 3.15 
1928-29 6.17 1.74 1.78 2.93 
1929-30 5.81 1.66. 1.64 2.81 
1930-31 5.42 1.65 1.57 2.81 
1931-32 5.14 1.60 1.48 2.76 
Notes: 


UNITED STATES 
Cost per Kw. Hr., Cents 
Light- Trac- All 
Year ing Power tion Sales 
1924 5.70 1.60 1.02 2.74 
1925 5.74 150 0.99 2.74 
1926 = 5.55 1.50 097 2.71 
1927 5.45 1.47 0.96 
1928 5.37 1.41 0.94 
1929 5.13 138 0.93 
1930 4.97 142 0.93 
1931 4.92 148 0.94 
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*Fiscal Year in Great Britain: ends 3lst of March (or May 15th) for public 
authorities; previous 3lst of December for companies. 

Average cost per kw. hr. sold: English pounds converted into U. S. dollars 
at the gold standard rate of $4.875 per pound. 

Sources: For Great Britain: Annual Reports of the Electricity Commission- 


ers; for U. S. A.: Edison Electric Institute. 
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factors less than 85 per cent and for 
each kilowatt hour supplied during 
the year, a charge of 0.196d is made, 
subject to a coal clause. The latter 
stipulates : 

At the end of each year the total cost 
of fuel consumed in that year at all the 
selected stations in the area of the Scheme, 
shall be divided by the total number of 
tons of fuel so consumed; the average cost 
of the fuel per ton so obtained shall be 
multiplied by 10,000 and divided by the 
average gross thermal value of the fuel so 
consumed expressed in British Thermal 
Units per pound of fuel as fired. If the 
sum so obtained shall be more or less 
than 12s, the running charge shall be in- 
creased or reduced in that year by 0.001d 
for each penny by which such sum shall 
be above or below 12s.” 


T the outset, attention should be 
directed to the fact that while 

the Electricity Supply Act of 1926 
is designed to insure the economic 
generation of electricity on a national 
basis, the distribution of electricity is 
still in the hands of six hundred and 
more utility companies each of which 
has a monopoly of supply and each 
one of which is at liberty to develop or 


e 


not to develop its exclusive territory. 

Thus there are at present in highly 
industrialized Great Britain housing 
45,000,000 souls in an area about half 
the size of California and generating 
only a trifle more electricity than is 
generated in the metropolitan area of 
New York, 385 municipal systems, 
276 electric light and power corpora- 
tions, 3 joint electricity authorities, 
and 5 joint boards; or a total of 669 
purveyors of electric service. Nor do 
these reach all the houses in their 
respective territories. Birmingham, 
for instance, has distribution mains in 
only 700 out of its 1,550 miles of 
streets, and Manchester has mains in 
406 out of 765 miles. London still 
has 38 different local authorities and 
14 companies supplying electricity 
on different systems and at varying 
rates. 

It is difficult to compare the opera- 
tions of the electricity supply systems 
of one country with those of another, 
as, for example, Great Britain and the 


Comparative Costs of Fuel-using Electric Plants 


GREAT BRITAIN * 
Pounds Av’g 


Fiscal Capacity Coalper Cost 
Year Factor kw.hr. per kw. 

1924-25 18.5% 2.55 $115 
1925-26 17.1% 2.43 $105 
1926-27 17.0% 2.33 $104 
1927-28 18.4% 2.16 $103 
1928-29 18.3% 2.04 $102 
1929-30 18.0% 1.97 $97 
1930-31 18.0% 1.86 $96 
1931-32 18.3% 1.78 $95 
Notes: 


UNITED STATES 
Pounds Avg 
Calendar Capacity Coalper Cost 
Year Factor kw.hr. per kw. 
1924 31.1% 2.17 131 
1925 31.1% 2.02 129 
1926 31.4% 1.91 126 


1927 29.9% 1.79 122 
1928 29.1% 1.73 122 
1929 32.1% 1.67 119 
1930 29.5% 1.58 117 
1931 27.5% 1.51 $120 


*Fiscal Year in Great Britain: ends 31st of March (or May 15th) for public 
authorities; previous 3lst of December for companies. 

Capacity factor: Relation between actual output of all enterprises to theoretical 
output if entire plant capacity worked continuously throughout year. 


Average cost per kw. of installed capacity: 


English pounds converted into 


U. S. dollars at the gold standard rate of $4.875 per pound. 
Sources: For Great Britain: Annual Reports of the Electricity Commission- 
ers; for U. S. A.: Edison Electric Institute. 
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United States. Cost may be set 
against cost, output against output, 
consumption against consumption, and 
still give an erroneous impression. 
One must take into consideration the 
differences in mechanical and physical 
conditions between the countries com- 
pared ; differences in the standards of 
living ; differences in the costs of raw 
or manufactured material, etc. 


CU does little good to convert pounds 
into dollars and draw conclusions. 
Normally the income per capita in 
the United States is almost twice that 
in Great Britain and the standard 
of living is also higher. Labor, es- 
pecially domestic labor, is plentiful 
and cheap in Great Britain; hence the 
greater use of labor-saving appliances 
in the United States. 

Coal costs less in the United States 
than in England; but its transporta- 
tion, owing to greater distances, costs 
very much more. Water is plentiful 
in the United States and not so plenti- 
ful in Great Britain, hence the employ- 
ment, in connection with condensers, 
of huge and unsightly cooling tow- 
ers at power houses in the interior. 
These often utilize sewage water in 
order to secure enough water to con- 
dense the exhaust steam. It costs less 
per kilowatt for steam stations in 
Great Britain than it does in the 
United States chiefly because in a free 
trade country raw material is cheaper. 
The climate is cool and damp and 
cables are laid in the moist earth and 
not drawn into vitrified tile ducts as 
in the United States. Heating of 
cables does not, therefore, offer such 
operating hazards in Great Britain. 
Fully one fourth of the systems in 
Great Britain generate at nonstandard 


frequency. Our systems have been 
standardized for years at 60 cycles, 
and that without compulsion. 

On the other hand underground 
electric distribution is more general 
in Great Britain than in the United 
States because power houses are lo- 
cated in the cities and the cities are 
more compactly built. Of course, 
when the engineers for economic rea- 
sons decided on 132,000 volts for the 
grid transmission it meant overhead 
lines, a practice to which Great Britain 
had long been averse. However, this 
aversion has been largely overcome 
and the overhead line has taken its 
proper place in Great Britain as the 
universal means for transmitting elec- 
trical energy over long distances and 
for distributing electricity in sparsely 
populated areas. Our standard house 
voltage is 115; theirs is 230. 


| he British distribution practice, the 
poles are kept upright without 
guys; and are anchored only at angles. 
Rural lines have conductors arranged 
vertically one above the other. British 
power houses do not equal American 
steam stations in economy of opera- 
tion. English operators strive for 
thermal efficiency while American op- 
erators never lose sight of “dollar 
economy” and the difference is appre- 
ciable. 

The statistics given here should, 
therefore, be interpreted in the light 
of the preceding observations. How- 
ever, taken as presented without in- 
terpretation, they reveal the extent to 
which the United States surpasses 
Great Britain in electrical develop- 
ment and in cheapness of electric serv- 
ice, despite our higher costs of labor 
and our higher standards of living, 
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The “Grid” an Old Principle in the U.S.A. 


ce HE grid is merely a “power pool,” supplied with energy 

from the selected stations located at various points, and 
supplying undertakers scattered throughout the area. Most large 
utilities in the United States adopted this operating principle many 


years ago. 


The nonselected stations are to be shut down when 


supply becomes available from the grid, but this will not impose 

any hardship upon their owners since supply from the grid is not 

mandatory unless the cost to the undertaker is lower than his own 
production cost.” 











and the heavy taxes our public utilities 
pay. 
It will be some years before the 
British grid is complete and in smooth 
operation. While it is cutting its 
teeth it will naturally experience op- 
erating difficulties and come in for 
criticism. Already the Labor Party 
is seeking its overthrow. The Central 
Electricity Board was empowered to 
borrow $300,000,000 of which $135,- 
000,000 has been spent on the trans- 
mission grid and another $100,000,- 
000 will be required in standardizing 
frequency. The latter cost will be 
spread over the entire industry, stand- 
ard and nonstandard alike. Some 
provision must also be made for 
apparatus and equipment junked. 
Measured by results, conservative 
England is not yet greatly impressed 
with the grid. Increased outputs are 
attributable to other causes. The finan- 


cial report for 1933 was very poor, 
indicating heavy losses. 


Figen xvod too much is expected 
of the grid. The task given to 
the Central Electricity Board was not 
that of building fresh from present 
knowledge and technical practice. Its 
job is to utilize to best advantage ex- 
isting generating stations as a basis 
for an improved and expanded elec- 
tricity supply system. Experienced 
operators did not expect the grid to 
reduce the cost of lighting service in 
large cities, and as for rural service, 
the grid can mean little. The difficul- 
ties inherent in economically tapping 
a 132,000-volt grid for limited rural 
supply, while not insurmountable are 
none the less perplexing. 

As every public utility man knows, 
service costs exceed greatly the costs 
of production; so much so that were 
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the latter nil, the ultimate consumer 
would benefit but little. There’s the 
rub. For the distribution and market- 
ing of electricity is still in the hands 
of those who have thus far shown 
little facility or aptitude along com- 
mercial lines, otherwise Great Britain 
would be today leading and not lag- 
ging in the use of electricity. In the 
keeping of the six hundred and odd 
authorized distributors of electricity 
rests the fate of Great Britain’s grid. 
There is a surplus of electricity now, 
which will not be disposed of unless 
the local municipal distributing com- 
panies evince greater enthusiasm and 
enterprise in the business. 


N view of the criticism aroused by 
the Tennessee Valley Authority’s 

method of acquiring public utility 
properties, the plan followed in Great 
Britain offers food for thought. 

The Electric Lighting Act of 1888 
under which the electric light and 
power companies of London operated, 
prescribed that at the end of forty-two 
years the local authority might pur- 
chase the property of the companies 
within its area. This meant that in 
the years preceding possible purchase, 
electrical development within the dis- 
trict would cease. The companies 
naturally would not incur further cap- 
ital commitments or make any reduc- 
tion in rates. 

Faced with this situation, the Lon- 
don County Council took a far-sighted 
and statesman-like view of the matter. 
It did not exercise its option to pur- 
chase; but chose rather to extend the 
franchises of the companies until 
1971 on certain conditions. These 
provided for the transfer in 1971 free 
of charge of all the property of the 


electric light and power companies 
involved to a Joint Electricity Author- 
ity; for the amalgamation of the vari- 
ous companies; for the adoption of 
a sliding scale whereby the dividends 
payable by each company would be 
regulated by the price of electricity 
sold by the company, and for the ad- 
ministrative and financial independ- 
ence of the companies subject how- 
ever to the control by the Joint Elec- 
tricity Authority with appeal to the 
Electricity Commissioners, in regard 
to technical developments, capital ex- 
penditures, and the disposal of surplus 
energy. 


HE rates for service are fixed at 

a price which will yield sufficient 
revenue to meet all operating expenses 
including sinking funds, together with 
dividends on ordinary capital at stand- 
ard rates, subject to adjustments. 

The sliding scale embodies pro- 

visions relating to the accumulation 
of reserve funds; the setting up of 
contingency or special purpose funds; 
the limitation of the amounts which 
may be carried forward each year; 
the issue of all new capital in the most 
advantageous form and on the best 
terms obtainable at the time. The 
company is allowed to participate in 
the surplus profits in any year in 
which the total of the amounts 
charged for service is less than an 
amount arrived at by applying the 
appropriate standard prices to the 
number of kilowatt hours supplied 
during the year. This difference is 
described as “‘consumers’ benefit” and 
one sixth of the amount may be used 
for additional dividend for ordinary « 
shareholders and/or for accumulation 
of reserves. 
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The Forgotten Man 
In the Depreciation Controversy 


No. 2. Customer’s interest in accounting, 
valuation, and other phases of the problem 


In the first article of this series the author analyzed the three usual methods 
of providing for depreciation (see Pustc Utitities FortnicHtity of October 


25th). 


In the present and concluding article valuation and other phases of 


the problem from the customer's viewpoint are considered and the author's 
conclusions given. 


By LUTHER R. NASH 


LTHOUGH the customer is re- 
A lieved of excessive charges for 
depreciation under the sinking- 
fund method, the uncertainties of 
useful life remain as a questionable 
factor. As a practical matter it may 
well be asked if the average customer 
cares whether the useful life of the 
property devoted to his service is ten 
years or fifty years as long as retire- 
ments of such property are always 
fully provided for at reasonable cost 
and his service is unimpaired. 

As far as the record shows, the cus- 
tomer’s interest centers in adequate 
service and reasonable rates. From 
this point of view any reserve meet- 
ing these requirements is enough. 
Any larger reserve that would require 
increases in his rates is excessive. He 
may be persuaded that more liberal 


reserves are needed to sustain the 
company’s credit which, in the long 
run, is necessary to the maintenance 
of adequate service. He probably 
would be quite skeptical of reserves, 
created at his expense, amounting to 
one third or more of the total invest- 
ment if he were aware that such re- 
serves were rarely, if ever, drawn 
down far below their normal level. 
This last opinion is that of a num- 
ber of commissions which have criti- 
cized or prohibited such reserves.* It 
is also noteworthy that the Federal 
income tax authorities are questioning 
the reserve accumulations which they 
foresee will result from the straight- 
line depreciation charges which they 





8 Re New York Teleph. Co. (N. J. 1924) 
P.U.R.1925C. 767; Re Chesapeake & P. 
Teleph. Co. (D. Cc.) P.U.R.1932E, 193. 
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have fixed or approved, and are con- 
sidering closer scrutiny of useful life 
estimates with a view to reducing 
these charges as deductions from 1934 
income.® 


A DECISION of particular pertinence 

to this discussion was handed 
down on April 30, 1934, by the Unit- 
ed States Supreme Court in a case 
which had been pending for nearly ten 
years, involving the Illinois Bell Tele- 
phone Company.” Throughout this 
period the company’s depreciation re- 
serve, accumulated on the straight-line 
basis, exceeded 25 per cent of the to- 
tal fixed capital. In connection with 
property valuation, however, its wit- 
nesses had testified that existing de- 
preciation, including nonphysical 
causes, determined by detailed exam- 
ination of the property, was less than 
10 per cent. 

The court concluded that the re- 
serve had been accumulated from ex- 
cessive charges which to a large ex- 
tent represented “provisions for capi- 
tal additions, over and above the 
amount required to cover capital con- 
sumption.” The excess of these 
straight-line charges over those nec- 
essary to create and maintain an ade- 
quate reserve was found to be enough 
to justify the findings that the rates 
fixed by the commission were not 
confiscatory, although the lower court, 
without similar consideration of de- 
preciation charges, had found other- 
wise. 


HE separate, concurring opinion 
of Mr. Justice Butler (in which 
the cost of property upkeep, whether 
charged directly to operating expense 


9T. D. 4422, Feb. 28, 1934. 
103 P.U.R.(N.S.) 337, 355. 





or through the reserve, is called main- 
tenance) so well summarizes the find- 
ings of the case as to warrant the fol 
lowing reproduction of its concluding 
paragraphs: 


From the foregoing it justly may be in- 
ferred that charges made according to the 
principle followed by the company create 
reserves much in excess of what is needed 
for maintenance. The balances carried by 
the company include large amounts that 
never can be used for the purposes for 
which the reserve was created. In the long 
run the amounts thus unnecessarily taken 
from revenue will reach about one half the 
total cost of all depreciable parts of the 
plant. The only legitimate purpose of the 
reserve is to equalize expenditures for main- 
tenance so as to take from the revenue 
earned in each year its fair share of the 
burden. To the extent that the annual 
charges include amounts that will not be 
required for that purpose, the account mis- 
represents the cost of the service. 

The company’s properties constitute a 
complex and highly developed instrumen- 
tality containing many classes of items that 
require renewal from time to time. But, 
taken as a whole, the plant must be deemed 
to be permanent. It never was intended to 
be new in all its parts. It would be impos- 
sible to make it so. Expenditures in an at- 
tempt to accomplish that would be wasteful. 
Amounts sufficient to create a reserve bal- 
ance that is the same percentage of total 
cost of depreciable items as their age is of 
their total service life cannot be accepted 
as legitimate additions to operating expens- 
es. In the absence of proof definitely es- 
tablishing what annual deductions from 
revenues were necessary for adequate main- 
tenance of the property, the company is not 
entitled to have the rate order set aside as 
confiscatory. 


7s foregoing discussion of vari- 
ous methods of providing for re- 
tirements may be clarified by an illus- 
tration relating to a particular cus- 
tomer who requires special facilities 
costing $2,000 to provide for his serv- 
ice. He is told that the useful life of 
these facilities is twenty years and 
that, in addition to regular rates cov- 
ering the service and charges on the 
standard facilities which he utilizes, 
he must pay a supplemental charge 
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for amortization of the special invest- 
ment. It is represented that he is 
“consuming” one twentieth of this 
special investment or $100 each year 
and that he must make this payment 
for amortization in addition to his 
regular rates. 

If this customer is clearly aware of 
his own interests as well as his obli- 
gations he may protest that the $100 
which he is asked to pay during the 
first year of his service would not be 
used for its intended purpose for 
twenty years, and that if he paid the 
company $26 during that year it 
would accumulate to the necessary 
$100 at the end of the twenty years 
if invested by the company in its own 
business. If he paid $28 in the second 
year it also would accumulate to $100 
when it was needed. During each of 
the succeeding years an increasing 
contribution would be needed but only 
in the final year would the full $100 
be paid. 


coer the customer or the com- 
pany might properly object to the 
complications of such a varying sched- 
ule of charges, but the customer might 
insist that if he paid a uniform 
amount of $49 each year the company 
would accumulate the necessary $2,- 
000 to write off his special investment 
at the end of twenty years. 


The contention of the company that 
the customer would be entitled to rate 
reductions from time to time because 
of reductions in rate base incident to 
increasing reserves, would not appeal 
to him as being a satisfactory offset 
to a saving of more than 50 per cent 
in the depreciation charges which the 
company proposed to collect. He 
might hesitate between the alternative 
present worth and sinking-fund plans, 
particularly if he expected a substan- 
tial increase from year to year in the 
profits from his business which would 
justify an increasing schedule of de- 
preciation charges rather than a uni- 
form one. The difference would, 
however, probably be a negligible pro- 
portion of his profits. 

This customer, familiar with cer- 
tain modern, sinister practices, is at 
first inclined to look upon this 
straight-line proposition as a “rack- 
et,” but he discovers that it is en- 
dorsed or used by responsible and hon- 
est people. Therefore, assuming that 
there is no such a thing as honest rack- 
eteering, he withdraws the implica- 
tion. 


HE customer has a further inter- 
est in depreciation accounting. 
Certain authorities, favoring the 
straight-line system and apparently 
believing in the accuracy of its accom- 


e 


limited to the regulatory authorities and customers’ spokes- 


q “THE present revived interest in straight-line accounting ts 


men 


but is shared by certain certified public ac- 


countants who have occasion to examine utility records. 
Such accountants, as well as others who may be inclined 
to critcize existing utility accounting practices, may not 
clearly vizualize the distinctive character of public utility 


service.” 
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plishments, have recommended that 
useful life records be established and 
maintained through a system of per- 
petual inventories. Such inventories 
would have some value in connection 
with recurrent determinations of the 
cost of reproduction in that the cost 
of specially prepared inventories as a 
basis for such an appraisal would be 
avoided. While there undoubtedly 
would be such a saving, the cost of 
maintaining continuous inventories is 
substantial and might well exceed the 
cost of special inventories for valua- 
tion purposes if the need therefor was 
infrequent. It is a recognized prin- 
ciple of accounting system design that 
continuous records of transactions 
which are of occasional interest only 
are to be avoided if the desired infor- 
mation can be developed at lower cost, 
if or when needed, from subsidiary 
records. All accounting costs relating 
to public utilities enter into the cost 
of service to be paid for ultimately by 
the customers. 


A PERPETUAL inventory used for 
the purpose of determining use- 
ful life history of various property ele- 
ments in the past may have little sig- 
nificance in relation to the future use- 
ful lives of elements even of the same 
general character as those formerly 
used, because of continuing refine- 
ments leading to greater ruggedness 
and prolonged usefulness. The prop- 
erty records commonly kept by public 
utilities and the knowledge of exper- 
ienced employees with reference to life 
history should yield as accurate infor- 
mation regarding past experience as 
will be helpful for the future without 
burdening customers with the cost of 
far more elaborate records. 


Although not directly related to de- 
preciation charges, the efforts of cer- 
tain authorities to allocate property 
and operating costs to rate areas or 
classes of service also involve substan- 
tial costs which customers must bear 
and which have little permanent value 
because of constant changes in the ex- 
tent and distribution of use of the 


property. 


HE present revived interest in 

straight-line accounting is not 
limited to the regulatory authorities 
and customers’ spokesmen referred to 
herein but is shared by certain certi- 
fied public accountants who have oc- 
casion to examine utility records. 
Such accountants, as well as others 
who may be inclined to criticize exist- 
ing utility accounting practices, may 
not clearly visualize the distinctive 
character of public utility service. 

In the scrutiny of industrial and 
mercantile enterprises the examiner is 
impressed with the effect of patent 
rights, styles, exhaustion of raw ma- 
terials, competition, and other factors 
which may limit the useful life of the 
enterprise and justify the complete 
amortization of the investment there- 
in in a limited period of years. 

No such conditions are found in the 
field of the conventional public util- 
ity. As far as we can foresee, there 
is no limitation upon its existence or 
the usefulness of its service. The fa- 
cilities employed may therefore have 
an economic life rather than one af- 
fected by such factors as have been 
enumerated as applicable to other en- 
terprises. Furthermore, the useful 
life of utility facilities can be adjust- 
ed within reasonable limits by advanc- 
ing or postponing retirement dates to 
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Continuous Records That Are of Only 
Occasional Interest 


ai is a recognized principle of account- 
ing system design that continuous rec- 
ords of transactions which are of occasional 
interest only are to be avoided tf the desired 
information can be developed at lower cost, 
if or when needed, from subsidiary records. 
All accounting costs relating to public utili- 
ties enter into the cost of service to be paid 


for ultimately by the customers.” 





the advantage of customers as well as 
the utilities themselves. Retirement 
charges may therefore be more elas- 
tic than in competitive industries and 
over-accruals or under-accruals for 
retirements can be adjusted without 
loss or disturbance of market. 


HE general policy of utilities has 

been to make moderate charges 
for retirement purposes and to accu- 
mulate only such limited reserves as 
judgment has indicated were needed 
for retirement purposes or financial 
stability. The extent of such reserves 
has already been indicated. This pol- 
icy has permitted lower rates for serv- 
ice than would otherwise have been 
necessary. These lower rates have en- 
couraged a more extensive use of serv- 
ice, which in turn has reduced the cost 
of service and permitted still lower 
rates, all clearly in the interest of cus- 
tomers. The establishment of 
straight-line depreciation accounting 
would, as shown herein, increase the 
cost of service and require such high- 
er rates as permanently to discourage 
liberal use. So far as the customer is 
concerned he would have no better or 


more reliable service, present or fu- 
ture, than he has received in the past. 

It is not in the customer’s interest 
or that of the utility that retirement 
reserves be unduly restricted. We 
have seen that lower costs and rates 
lead to expanded service, but it is nei- 
ther wise nor equitable to assume that 
future increased income can bear a 
substantial burden of deferred retire- 
ment liability. The customer may, 
however, fairly seek to avoid charges 
unsupported by tangible evidence of 
present or future needs or based on 
mere “assumed probabilities.” He 
may properly object to being used as 
the utility’s investment banker, to fur- 
nish a substantial part of required 
construction funds. 


HE foregoing discussion which 

has been concerned primarily 
with depreciation annuities has indi- 
cated that they are closely related to 
depreciation as a factor in valuation. 
It is reasonable that a customer should 
seek as low a valuation to be used in 
determining his rates as is consistent 
with equity and the adequacy of his 
service. If, however, a low valuation 
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means less liberality in servicing, line 
extensions, and attention to efficiency, 
and saves him only a few cents a 
month he may not favor undue atten- 
tion thereto. He will, however, in- 
quire as to the extent to which deduc- 
tions may properly be made for depre- 
ciation in determining his rate base. 

One of the common methods of de- 
termining present value involves the 
cost of reproduction of the property. 
The courts have generally held that 
depreciation must be deducted from 
such cost. Logically this method ig- 
nores the actual accounting and other 
history of the company, including the 
accumulated reserves which have al- 
ready been discussed. The decisions 
disclose that the deductions in ques- 
tion must be for depreciation actually 
existing as determined by examination 
of the property by competent engi- 
neers. Certain of the cases have 
clearly indicated that such nonphysi- 
cal factors as obsolescence should not 
be considered.™ 


| atonmginnn as defined by the 
courts unquestionably includes 
two classes of deterioration; (1), that 
which has reached a stage needing 
present attention, sometimes referred 
to as deferred maintenance, clearly a 
subnormal condition; (2), partial de- 
terioration including wear, decay, 
rust, and other physical effects not 
yet reaching the stage calling for re- 
pairs or replacements, this being a 
normal condition of utility property. 
Such depreciation can be determined 
with reasonable accuracy by detailed 
inspection of the property. 

11 McCardle v. Indianapolis Water Co. 
(1926) 272 U. S. 400, P.U.R.1927A, 15, 29. 


12 Pacific Gas & E. Co. v. San Francisco, 
265 U. S. 403, P.U.R.1924D, 817, 827. 


In certain kinds of property such 
as poles, timber, and underground 
structures, it may not always be whol- 
ly observable, but in most cases the 
proportion of property involved is 
small and suitably accurate allowances 
can be made. In connection with 
such inspections the customer may 
properly contend that the maintenance 
practice of the company should be 
considered. To the extent that he 
pays in full for the replacement of 
small units when they are actually re- 
tired, he should not make duplicate 
payment through retirement annuities. 
If such property is excluded, as it 
should be, from retirement provisions, 
it should also be excluded from the 
property on which existing deprecia- 
tion is determined. Such exclusion, 
however, is not a logical part of a 
cost-of-reproduction procedure, strict- 
ly applied. 


gn further consideration may be 
appropriate of nonphysical causes 
of retirement and their relation to 
both useful life and accrued deprecia- 
tion. The fixing of an annuity 
through which provisions for future 
retirements are accumulated may 
readily be corrected if found to be in 
error. A finding of value on which 
rates are based lacks corresponding 
flexibility and errors embodied there- 
in are apt to be perpetuated. Clearly, 
therefore, any evidence on which de- 
preciation deductions are based which 
may be grossly inaccurate and have 
little foundation in fact cannot equi- 
tably have weight in value determina- 
tions. Such conditions surround use- 
ful life as affected by nonphysical 
causes. The courts have held that 
depreciation from some, at least, of 
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these causes does not accrue but rath- 
er occurs.” 

Some further specific illustrations 
of the operation of nonphysical caus- 
es of retirement may be illuminating. 
Major units in a utility production 
system such as boilers, turbo-genera- 


- tors, water gas sets, pumps, etc., do 


not gradually wear out. Certain mi- 
nor parts, such as, bearings, blading, 
linings, tubes, packing, etc., do deteri- 
orate but are readily and recurrently 
replaced. With such replacements 
these units as a whole are more effi- 
cient and operate more reliably after 
they have ceased to be new. There is 
no gradual deterioration as a whole 
nor any determinable limit to their 
physical usefulness so long as they re- 
main adapted to the required service. 


- geeoegeanae important structures do 
not wear out. Well-constructed 
buildings, properly maintained, may 
last for hundreds of years. If they 
do not survive, it is usually because 
they are no longer suited to changing 
requirements or because other eco- 
nomic factors intervene before de- 
crepitude prevails. 

Utility distribution systems show 
in part evidences of deterioration. 
Poles must be replaced periodically 
although useful life may be prolonged, 
sometimes almost indefinitely, by 


13New York & Q. Gas Co. v. Newton 
(1920) 269 Fed. 277, P.U.R.1921A, 530, 538. 


initial expenditure for more substan- 
tial types or careful attention to main- 
tenance. Research relating to cast- 
iron pipe indicates that after a cer- 
tain initial deterioration the pipe ac- 
quires a coating which so protects it 
from further deterioration that it may 
last indefinitely in normal soil. 

Other minor items of utility equip- 
ment have in certain cases gone 
through substantial changes in type 
from those which have led to early 
retirement in the past, and there are 
present indications of stability in type 
which make useful life experience of 
the past of little value for the future. 
Early retirements of a particular class 
of units represent the weakest links 
and give little indication of average 
usefulness. 


LL utilities use motor vehicles. 
There is obvious wear and loss 
in efficiency in such vehicles with pas- 
sage of time aside from nonphysical 
factors associated with the develop- 
ment of more convenient or efficient 
models. It is common practice to re- 
tire such vehicles on a mileage basis, 
and in appraisals deduction for depre- 
ciation is frequently made on the basis 
of the ratio of actual past mileage to 
total useful mileage. 

Another and sometimes more im- 
portant cause of retirements is inade- 
quacy. A particular unit may be ren- 
dering perfectly reliable service as ef- 


ea 


charges for retirement purposes and to accumulate only 


q “THE general policy of utilities has been to make moderate 


such limited reserves as judgment has indicated were need- 
ed for retirement purposes or financial stabiltty. 

This policy has permitted lower rates for service than 
would otherwise have been necessary.” 
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ficiently as when new but because of 
growth in business its capacity be- 
comes too small to justify continued 
use. Deterioration does not exist; the 
time of retirement for inadequacy de- 
pends wholly upon growth in business, 
a very uncertain factor. Undoubted- 
ly many utilities early in 1929 planned 
for the retirement of certain units 
within two or three years because 
larger units would then be needed. 
Today those smaller units are still in 
operation and may continue so for an- 
other five years or more. 

These illustrations are given here 
for the purpose of establishing the 
impossibility of making any definite 
finding of loss in value due to non- 
physical causes. If because of such 
uncertainties valuation deductions are 
restricted, the customer, whose inter- 
ests are under review, secures corre- 
spondingly limited offsetting advan- 
tages to justify the straight-line de- 
preciation charges which are being 
advocated. 


bg is clearly not appropriate to cur- 
tail reserves so that they will pro- 
vide only for retirement for physical 


causes. Nonphysical causes predomi- 
nate in spite of the uncertainties con- 
cerning their effect upon useful life. 
The reserves which a utility creates 
in excess of needs for physical dete- 
rioration should be considered as rep- 
resenting not depreciation but an ac- 
crued liability for retirements. A re- 
tirement reserve may properly make 
provision for casualties or other 
things unrelated to depreciation. A 
clear distinction should, therefore, be 
made between retirement or deprecia- 
tion reserves and existing deprecia- 
tion. 


The conclusion from the foregoing 
consideration of depreciation in con- 
nection with cost-of-reproduction val- 
uations is that it would be to the ad- 
vantage of customers to insist upon 
restricting retirement annuities to the 
sinking-fund basis or its equivalent 
rather than to depend upon uncertain 
offsets to the larger straight-line annu- 
ities associated with depreciated val- 
ve. A measure of this advantage has 
already been set up for a typical prop- 
erty. 


M*** of the commissions have in- 
dicated their preference for a 
rate base determined from the actual 
investment in the property instead of 
cost of reproduction or other meth- 
ods. If accounting history is a fac- 
tor in the rate base determination the 
retirement reserve which this history 
discloses must also be considered. If 
the record shows the existence of a 
full depreciation reserve based on use- 
ful life, a corresponding deduction for 
existing depreciation may be made. 
If, however, the reserve does not ex- 
ceed that required under the sinking- 
fund plan, such deduction is not per- 
missible. 

A study of utility balance sheets 
shows very few cases where straight- 
line depreciation reserves exist. The 
only significant exceptions are found 
in the telephone group where many 
companies have used the straight-line 
method for twenty years or more. 
Census reports of the electric power 
industry show average retirement re- 
serves less than 10 per cent of report- 
ed fixed capital. This percentage has 
been increasing as our knowledge of 
depreciation economics has improved, 
but the average reserve is still sub- 
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Low Valuation and Adequacy of Service 


a is reasonable that a customer should seek as low a valuation 

to be used in determining his rates as is consistent with 

equity and the adequacy of his service. If, however, a low valua- 

tion means less liberality in servicing, line extensions, and atten- 

tion to efficiency and saves him only a few cents a month he 
may not favor undue attention thereto.” 





stantially less than that accumulated 
under the sinking-fund method. It, 
therefore, follows that considering 
the industry as a whole its property 
value should not be reduced on ac- 
count of depreciation, at any rate 
without an analysis of surplus ac- 
counts of specific properties to deter- 
mine whether or not there was suff- 
cient income in the past to justify 
further transfers to retirement re- 
serves. 


aera cases, of course, show 
substantial departures from the na- 
tional average but cases of reserves 
in excess of 25 per cent or there- 
abouts, which would justify some 
claim for accrued depreciation, are 


rare. It should again be pointed out 
that a newly effective program of 
straight-line annuities does not justi- 
fy any deduction for accrued depre- 
ciation, such deduction being appro- 
priate only after the straight-line pro- 
gram has been in effect during the 
major part, if not the whole of, a life 
cycle of property. 


The possible extent of the injustice 
of any other procedure is worthy of 
consideration. The present invest- 
ment in depreciable property of elec- 
tric power companies in the United 
States is about 90 per cent of the to- 
tal investment and, therefore, not far 
from $11,000,000,000. Existing re- 
serves average less than 10 per cent. 
If we assume that straight-line re- 
serves would in time accumulate to 
35 per cent but that up to the present 
time the total has reached only 30 per 
cent, it follows that deduction of full 
straight-line depreciation would in- 
volve a destruction or confiscation of 
property value to the extent of the 
difference of 20 per cent between ex- 
isting and straight-line reserves, or 
$2,200,000,000. 

If all component properties con- 
formed to the average, having re- 
serves less than sinking-fund re- 
quirements, the extent of confisca- 
tion would be, as already shown, the 
full straight-line computation of de- 
preciation, or about $1,000,000,000 in 
addition to the amount above stated. 
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id appears from the foregoing that 
the situation with respect to depre- 
ciation accounting in connection with 
a valuation based on actual investment 
is similar to that found under the re- 
production method. In neither case 
does it appear to the advantage of cus- 
tomers to accept the higher annual 
straight-line charges for depreciation 
because of the absence of assured off- 
setting advantages. The actual in- 
vestment basis of valuation shows a 
minimum of such advantages. 

The history of rate cases decided by 
the various commissions and courts 
does not disclose full consistency with 
the foregoing analysis. There have 
been many cases of deduction for ac- 
crued depreciation from cost of re- 
production without regard to existing 
reserves or a determination of the ac- 
tual physical condition of the proper- 
ty. There have been relatively few 
cases in which actual investment has 
been similarly depreciated. On the 
other hand, there have been cases in 
which an undepreciated value has been 
found without specific consideration 
of reserves or other pertinent facts. 
Such decisions indicate that the inter- 
relation of accounting and valuation 
procedure has often been overlooked. 


ly is, however, encouraging to find a 
consistent series of decisions cov- 
ering a considerable period of years * 
in which sinking-fund annuities have 


14 Monahan v. Pacific Gas & E. Co. (Cal. 
1915) P.U.R.1916B, 609; Re Portland R. 
Light & P. Co. (Or.) P.U.R.1916D, 976; La- 
mar v. Intermountain R. Light & P. Co. 
(Colo. 1917) P.U.R.1918B, 86, #00; Re Poto- 
mac Electric Power Co. (D. C) P.U.R. 
1917D, 563, 689; Re United Fuel Gas Co. (W. 
Va. 1923) ’P.U.R.1924A, 357, 361; Re Capital 
City Water Co. (Mo.) P.U.R.1928 928C, 436, 461; 
Re Pacific Teleph. & Teleg. Co. (Cal. 1929) 
P.U.R.1930C, 481, 510. 


been definitely linked with undepreci- 
ated rate bases. This interrelation 
has been clearly expressed by the pub- 
lic utilities commission of the Dis- 
trict of Columbia in the following 
quotation : 


In the opinion of the commission, the 
matter of accrued depreciation and deduc- 
tion therefor, if any, cannot be justly set- 
tled independently of the matter of the 
amounts which the ratepayers annually 
have paid and are paying (in the rates 
charged) because of depreciation. The 
two are in equity inseparably inter- 
linked.15 
There is a less satisfactory record 

of the fixing of undepreciated value in 
connection with retirement reserves 
not definitely established on a sinking- 
fund basis but of no greater magni- 
tude. There should be no doubt of 
the equity of similar treatment in such 
cases for the reason that earnings of 
the invested reserve are needed fully 
as much in such cases as under the as- 
sumed more exact sinking-fund meth- 


od. 


HE upward tendency in reserve 

accumulations previously  re- 
ferred to is doubtless due in part to 
an increasing knowledge of a rela- 
tively new subject. The history of 
the electric power industry covers a 
period of slightly more than fifty 
years. During the first half of that 
period the subject of depreciation was 
practically unknown, or at least re- 
ceived negligible attention. In the 
first important case involving rate- 
making considerations (Smyth v. 
Ames, decided in 1898) ,?* the subject 
of depreciation was not mentioned. 
In certain earlier decisions of lower 
courts utilities were denied the right 


15 Re Potomac Electric Power Co. P.U.R. 


1917D, 563, 689. 
16 169 U. S. 466, 42 L. ed. 819. 
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to make any provision for retirements 
other than those currently charged to 
operating expense.” 

It was not until 1909 that a clear 
reference to the subject was made by 
the Supreme Court in the Knoxville 
Water case,” and it is doubtful if it 
would have had attention then had it 
not been for questionable claims of 
the company. In another utility case 
decided on the same day (Consolidat- 
ed Gas Company), there is no men- 
tion of depreciation. The time with- 
in which utilities have had authorita- 
tive knowledge of their responsibili- 
ties is limited to twenty-five years and 
there was no concerted attention to 
this subject during the early part of 
that period. In 1913 the Interstate 
Commerce Commission prescribed 
straight-line depreciation charges ap- 
plicable to certain parts of the proper- 
ties of interstate carriers. This re- 
quirement is still in effect with the ex- 
pectation of its being made applicable 
to all railroad property in the future. 


, pmo various state commis- 
sions had prescribed accounting 
methods for utilities under their su- 
pervision, the first uniform systems in 
general use by local utilities through- 
out the country were prepared in 1922 
and have since been prescribed in most 


17 United States v. Kansas P. R. Co. (1879) 
99 U. S. 455, 459, 25 L. ed. 289 

18212 U. S. 1, 53 L. ed. 371. 

19212 U. S. 19, 53 L. ed. 382. 


of the states where accounting is reg- 
ulated. These uniform systems, ap- 
plicable to electric power, gas, and wa- 
ter companies, provide for the retire- 
ment method of accounting, which is 
therefore the only method in general 
use by these utilities. Straight-line 
depreciation accounting and its wider 
application have been consistently op- 
posed by utility and railroad execu- 
tives. On the other hand this system 
has been voluntarily adopted by tele- 
phone companies and generally used 
since 1913. 

Telephone service may be distin- 
guished from that of other utilities 
in the rapid evolution of the facilities 
used. Within the past generation 
there have been three distinct changes 
in types of telephone facilities, includ- 
ing both office and subscribers’ equip- 
ment. There have also been radical 
changes in cable design and practice, 
which cover the major part of tele- 
phone circuit investment. In contrast 
to this the changes in electric power, 
gas, and water supply equipment with- 
in the same period have been less im- 
portant except as to the size of units 
employed. Telephone subscribers 
have, therefore, less occasion to criti- 
cize depreciation accounting practices 
than have other utility customers, 
with the further consideration that the 
charges for telephone service are gen- 
erally believed to be relatively low as 


e 


“THE reserves which a utility creates in excess of needs 


q for physical deterioration should be considered as repre- 
senting not depreciation but am ACCRUED LIABILITY FOR 


RETIREMENTS. 


A clear distinction should, there- 


fore, be made between retirement or depreciation reserves 


and existing depreciation.” 
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compared with the value of the serv- 
ice. 


oo retirement method has been 
criticized because of its depend- 
ence upon executive or engineering 
judgment as to the size of reserves, 
with only secondary consideration of 
the recurrent contributions thereto. It 
is claimed that judgment has been and 
may be unduly swayed by prevailing 
prosperity or lack of it, and that there 
is danger of inadequate accumulations 
and future failures of service. There 
is merit in such criticisms, and danger 
that judgment will not always be hon- 
estly exercised without undue in- 
fluence. 

This criticism applies to the appli- 
cation of the method rather than its 
basic principles. If the principles are 
correct the remedy should be directed 
at their application rather than the 
abandonment of the method. As a 
guide to the corrective methods to be 
applied it may be pointed out that, in 
making appropriations for retirement 
purposes based on judgment, utility 
executives are influenced primarily by 
the size of the reserve already exist- 
ing and, secondly, by the extent of 
available income as measured by the 
current prosperity or lack of it of the 
business. Other considerations are 
the cortdition of the physical property 
and the extent to which important re- 
tirements may be required in the near 
future. 


F pengeewneyy for some but not all 
of these factors can be made 
mathematically with close approxima- 
tion to the ultimate results secured by 
uniformity in accruals. For example, 
if the reserve has been accumulated 
through appropriations of a certain 


assumed percentage of property or 
revenues such percentage can be ad- 
justed upward or downward by a suit- 
able correction factor based on the de- 
ficiency or excess of the reserve as 
compared to an established normal. 
Appropriations may be adjusted in a 
similar way for deficiency or liberal- 
ity in income. If appropriations and 
the accumulated reserve are both de- 
termined as percentages of revenue an 
added element of flexibility is provid- 
ed in that with curtailment of revenue 
the reserve percentage increases and 
appropriations are automatically re- 
duced. 

In his book “Public Utility Rate 
Structures’ the author gives a 
formula in which the above adjust- 
ment factors are involved. This 
formula, in which B, Ra and In are 
normal ratios of retirement annuity, 
accumulated reserve, and distributable 
net income to operating revenues, is 
as follows: 








X=B— 
K, K 
The base percentages and corrective 
factors through which, in the long 
run, an adequate reserve will be main- 
tained, are not definitely stated be- 
cause they vary with the character of 
the property. Some more recent 
computations applicable to existing 
conventional properties covering a pe- 
riod of years have indicated that the 
corrective factors, K; and Ke, may be 
smaller than suggested in the book, 
thereby providing more prompt ad- 
justment. 


HE use of revenue as a basis of 
percentage appropriations for re- 


20 McGraw-Hill Book Co., 1933. 
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Disadvantages of Straight-line Depreciation Charges 


ce HE situation with respect to depreciation accounting in 

connection with a valuation based on actual investment 
is similar to that found under the reproduction method. In neither 
case does it appear to the advantage of customers to accept the 
higher annual straight-line charges for depreciation because of the 


absence of assured offsetting advantages. 


The actual investment 


basis of valuation shows a minimum of such advantages.” 





tirements has been criticized by vari- 
ous commissions and others as being 
illogical. It is claimed that a percent- 
age of physical property is more ac- 
curate, for the reason that physical 
property continues to depreciate re- 
gardless of the amount of revenue de- 
rived therefrom. Such contention 
would be true if all property were re- 
tired because of physical deteriora- 
tion. 

By far the major part of all retire- 
ments is, however, due to nonphysical 
causes, and it is not difficult to show 
that revenue has a most important 
bearing. If revenue increases rapidly 
owing to added volume of the busi- 
ness it may be necessary to provide 
new facilities and to abandon old 
units. Revenue is, therefore, a very 
close guide to inadequacy. Similarly, 
obsolescence depends upon revenue 
because without the surplus arising 
from increased revenues and general 
prosperity associated therewith im- 


provements would not be made. Fur- 
thermore, supersession, including re- 
tirements due to public demands, de- 
pends upon community prosperity 
which is paralleled by utility revenues. 

If rates are increased to take care 
of higher cost of service, there is 
usually a similar increase in construc- 
tion cost and a higher future cost of 
retirements for which the increased 
revenue provides. On the whole, 
therefore, percentages of revenue tend 
automatically to adjust retirement re- 
serves to retirement needs. 


HE appropriateness of flexibility 

in recurrent charges for retire- 
ments is definitely recognized in the 
uniform systems of accounts which, 
in turn, were based on long experience 
with utility operations and credit re- 
quirements. It has also been visual- 
ized by independent authorities on the 
subject as shown by the following 
quotation from the dissenting opinion 
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of Mr. Justice Brandeis, already re- 
ferred to, in the Baltimore Case: 


And even where it is known that there 
has been some lessening of service life with- 
in the year, it is never possible to determine 
with accuracy what percentage of the unit’s 
service life has, in fact, been so consumed. 
Nor is it essential to the aim of the charge 
that this fact should be known. The main 
purpose of the charge is that irrespective 
of the rate of depreciation there shall be 
produced, through annual contributions, by 
the end of the service life of the deprecia- 
ble plant, an amount equal to the total net 
expense of its retirement. To that end it 
is necessary only that some reasonable plan 
of distribution be adopted. Since it is im- 
possible to ascertain what percentage of 
the service life is consumed in any year, it 
is either assumed that depreciation proceeds 
at some average rate (thus accepting the 
approximation to fact customarily obtained 
through the process of averaging) or the 
annual charge is fixed without any regard 
to the rate of depreciation.2! 


joe the benefit of those who may 
still believe in useful life and per- 
centages based thereon but recognize 
the need of some correction, it is 


pointed out that because property 
growth, or lack of it, has a bearing 
upon useful life, the estimated normal 
years of such life may be approxi- 
mately corrected by a suitable con- 
stant applied to the current rate of 
property growth or its departure from 


normal. A form of such correction 
is shown in the following formula in 
which N represents the useful life 
with negligible growth, i is the rate 
of growth, a decimal, and K is a fac- 
tor determined by the character of the 
property and its business: 
L=N—Ki 

A value of “K” equal to 50 has 
been found to fit certain situations. 
The use of such a partial adjustment, 
applied to a base figure which cannot 
be accurately estimated, is not recom- 
mended. 

#1280 U. S. 234, P.U.R.1930A, 225, 236. 


I’ the utility customer finds himself 
in accord with the foregoing dis- 
cussion, he will accept the following 
conclusions with respect to deprecia- 
tion accounting methods: 


1. Straight-line depreciation ac- 
counting has a plausible, theoretical 
foundation but lacks reasonable sup- 
port for its refinements because of 
useful life uncertainties. It imposes 
relatively high direct charges against 
which are alleged advantages of, at 
best, uncertain magnitude, and often 
entirely lacking. 

2. The sinking-fund method is en- 
tirely sound from an economic view- 
point and gives full protection to both 
customers and utility at moderate 
cost. Its weakness is that common to 
the straight-line method—its depend- 
ence upon estimates of useful life. 
Sinking-fund complications are not 
justified by the inaccuracies inherent 
in useful life estimates. 

3. The retirement reserve method 
affords simplification in accounting 
and its administration, reasonable pro- 
tection to all interested parties, and 
relatively low cost. Through inter- 
est additions to the reserve the accu- 
mulation may reach sinking-fund pro- 
portions, thereby providing assured 
protection without reliance upon use- 
ful life vagaries. 


Consistent with these conclusions 
the customer may refuse to remain 
any longer in the category of forgot- 
ten men and, with assurance, call up- 
on the regulatory authorities, or those 
who undertake to represent him be- 
fore these authorities, to discard 
straight-line depreciation accounting, 
and its associated valuation concepts, 
and to adhere to the older and proven 
retirement method, with such modifi- 
cations and restrictions as may be 
needed to insure sustained fidelity in 
its application. 
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Federal Telephone Regulation 
Gets a Live Wire 


Commissioner Paul A. Walker rising from the lowly réle of 

principal of a small Oklahoma high school, may, the author 

prophesies, reach czardom over the nation’s telephone lines 
—His attitude toward the utilities and the public. 


By HAROLD KNEELAND 


be saddled with the description 

applied by a newspaper man to 
another recent Federal appointee. 
“He seems to have led a life entirely 
undebauched by ideas,’ the reporter 
commented after his first interview 
with the gentleman. Ideas are Walk- 
er’s one debauchery. They have pulled 
him up the rungs from the lowly role 
of principal of a small Oklahoma high 
school to what may become czardom 
over the nation’s telephone lines. 

It was something of a surprise to 
some utility interests when Paul 
Walker, chairman of the Oklahoma 
State Corporation Commission, was 
appointed a member of the new Com- 
munications Commission last July 
llth. Even the two Oklahoma Sena- 
tors, Elmer Thomas and Thomas P. 
Gore, although they had given his 
candidacy their routine endorsements, 
probably raised their eyebrows at the 
news. 


pe" Atlee Walker could never 


To be frank, the element of sur- 
prise no doubt precluded a barrage 
that might have made the going very 
rough for Mr. Walker. He is no 
bedfellow of the public utilities, and 
almost everyone would have been pref- 
erable as far as they were concerned. 
They had met him on the battlefield 
before. 

Although his name is ornamented 
only with the degrees of Ph.B. and 
LL.B., Walker appears destined to 
fill a chair in the celebrated brains 
trust. In the first place, his deeds 
have been noted approvingly by sev- 
eral members of that unofficial advis- 
ory body. 


H: was first suggested for the 
Communications Commission by 
Dr. Milo R. Maltbie, who wields con- 
trol as chairman of the state commis- 
sion over the public utilities of New 
York state and advises the President 
on power and other utility problems. 
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Not alone did Walker have the 
staunch backing of the Democratic 
party in his home state. His work 
in the Southwest had been watched 
with interest by such powerful admin- 
istration figures as Joseph Eastman, 
Dr. W. M. W. Splawn, and David 
E. Lilienthal. Dr. Splawn could not 
fill the position himself because of ail- 
ing health. 

It was not the first time, however, 
that the utility hare had slumbered 
while tortoise—Walker—plodded on- 
ward to a more commanding emi- 
nence. The case had a parallel in 
1930 when Oklahoma voted him into 
the office of state corporation com- 
missioner. 

For several years subsequent to 
1930, Walker had served as special 
counsel to the corporation commis- 
sion. At the time he stepped into 
the breach, Oklahoma merchants were 
losing a lot of patronage because of 
the disparity between freight rates 
there and in Kansas and other states 
to the north. Walker went to work 
and finally succeeded in having the 
charges adjusted so that none of the 
states enjoyed an advantage. He fig- 
ured in other litigation of this type, 
which endeared him to the hearts of 
the chambers of commerce and other 
trade groups. 


HEN Walker announced his can- 

didacy for the corporation com- 
mission, he also made it plain that 
he would accept no campaign contri- 
butions from utilities. Nevertheless, 
he had the moral support of the state’s 
business men and of the utilities them- 
selves, who seemed to have no reason 
to doubt that he would “go along” 
with them. Foreseeing that. Walker 


would win, these same interests re- 
fused to contribute to the campaigns 
of his opponents. They said they 
would remain “impartial.” 

Walker won at a walk. But when 
he took office the fireworks started. 
Immediately Walker was reminded by 
certain conservative interests that they 
had supported him in the election. He 
replied that he had not solicited their 
backing and that if they had guessed 
wrong as to the kind of man he was, 
they had only themselves to blame. 

So Walker broke out in a rash of 
investigations and went wholesale in- 
to natural gas, electric light and pow- 
er, telephone, and cotton ginning 
rates. It was uphill effort, for he 
constituted the progressive minority 
of the 3-man commission. His col- 
leagues—C. C. Childers, the chair- 
man, a Democrat, and E. R. Hughes, 
a Republican—were less inclined to- 
ward “revitalized regulation” than 
Walker believed they should be. 
Consequently he was at times on the 
small end of a two-to-one decision. 


TC was only a little better after Child- 
ers was replaced by Jack Walton, 
the impeached former governor of 
the state, and Walker, as ranking 
Democrat, became chairman. Walton 
had campaigned on an antiutility plat- 
form, but his election seemed to 


temper his enthusiasm. Sometimes 
Walton sided with Walker against 
Hughes, and sometimes with Hughes 
against Walker. 

But even though Walker was on 
the losing side in commission deci- 
sions, his minority reports were so 
spectacular that they stole the head- 
lines and gave him the powerful weap- 
on of publicity. When that system 
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The Benefit of the Doubt 


“a the fifteen years that Walker was associated 

with the Oklahoma commission, he maintained the atti- 
tude that a man elected to that body by popular vote was not placed 
there by the people to rule impartially on evidence and testimony 
presented before him. A public utility is guilty until it ts proved 
innocent, is said to be his version of the legal legend. That does 
not mean, of course, that he would countenance an injustice— 

even to a utility.” 





failed to coax his colleagues into 
compliance, Walker had as a power- 


ful ally Governor “Alfalfa Bill’? Mur- 
ray, a past master in the art of press 
relations. 

It was Murray who made the news- 
paper streamers all over the country 
by calling out the National Guard to 
enforce Walker’s oil proration deci- 


sions. The militia seemed to prove 
effective, too, for now Oklahoma 
probably has less “hot” oil wells than 
any other comparable state. 

There has been some discussion of 
Walker’s experience, or lack of it, in 
the field of telephone rate regulation. 
One thing is definite. He has been 
in the regulatory business long enough 
to know the difficulties that beset a 
state corporation commission when it 
attempts statewide telephone rate re- 
vision. 

HE Oklahoma legislature gave 
Walker only $20,000 for his 


telephone rate study. And South- 
western Bell is reported to have spent 
nearly $300,000 on the counter-offen- 
sive. He felt something like David 
being turned loose in Oklahoma to 
fight a Goliath who stayed in New 
York. Walker was still boiling when 
he appeared before the House Com- 
mittee on Interstate and Foreign Com- 
merce at the hearings which resulted 
in creation of the Communications 
Commission. 

Even in his new command, Walker 
will probably feel that his hands are 
still fettered to some extent as far as 
telephone rates are concerned. He 
has only the powers transferred from 
the Interstate Commerce Commission 
—the authority to regulate interstate 
long-distance telephone charges—and 
the right to conduct an exhaustive in- 
vestigation of the entire voice trans- 
mission set-up. 

That inquiry is already quietly un- 
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der way, even though Walker has not 
yet obtained the sort of personnel he 
wants as his assistants. There is no 
dearth of applicants, of course. No 
government agency could ever com- 
plain that no one wanted a job. But 
check-ups have shown that virtually 
all of the experts seeking to affiliate 
with Walker’s division have had some 
connections with the telephone inter- 
ests. 


.’ is not Walker’s contention that 
anyone who has ever heard the 
hum of an enemy generator is in- 
capable of ferreting out the facts, but 
he does feel that the attitude of men 
who have remained consistently on 
the consumers’ side of the fence would 
be more likely to be in the public in- 
terest. If possible, Walker will pro- 
cure most of his help from the few 
states that are noted for their strong 
corporation commissions. 

During the fifteen years that Walk- 
er was associated in one capacity or 
another with the Oklahoma commis- 
sion, he maintained the attitude that 
a man elected to that body by popular 
vote was not placed there by the 
people to rule impartially on evidence 
and testimony presented before him. 
A public utility is guilty until it is 
proved innocent, is said to be his 
version of the legal legend. 

That does not mean, of course, that 
he would countenance an injustice— 
even to a utility. But he believes the 
public should have the benefit of the 
doubt. And to make certain that the 
people get that benefit, he has been 
known on many occasions to spend an 
entire night in study of a pending case 
and the authorities cited by the oppos- 
ing counsel, so that he would have 


ample ammunition for his decision the 
next morning. 


N°: Walker is not unbiased. That 

is the virtue of the courts which 
handle appeals from state corporation 
commission decisions. 

While Walker already is accumu- 
lating data for a sweeping investiga- 
tion of the telephone monopoly, he 
may be expected to move slowly 
for the first few months. The en- 
tire commission is in low gear. The 
members are all recess appointees, sub- 
ject to confirmation by the Senate, 
and some think it would not be politic 
at this juncture to kick up too much 
dust. 

But that inquiry, when it is com- 
pleted, probably will result in legisla- 
tion designed to tear down the fences 
that interfere with efficient state and 
Federal regulation in the telephone 
field. By that time Walker may be 
wearing the mythical mantle of a 
brains truster. His legal talents and 
his rate reduction battles in the hinter- 
land fit him for such an advisory 
capacity. 

His membership on the Communi- 
cations Commission means something 
far more tangible to Walker than a 
government title and a superior chance 
to joust with his old foes. It means 
a pay raise. His $9,500 a year salary 
in his new position is twice what he 
was getting as chairman of the Okla- 
homa commission. Walker is not a 
wealthy man, and he has a wife and 
four children. 


| panne Walker displays the 
reserve and restraint that char- 


acterized his Quaker ancestors, who 
migrated westward from Virginia 
during the last century. He is not 
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colorful but, as one industrialist re- 
marked after listening to a scintillat- 
ing diatribe by an outstanding ad- 
ministration official : “Colorful? Hell! 
So is the rainbow. But that stuff 
about a pot of gold is a lot of bunk.” 

It was auspicious that on July 10th, 
‘ the day before Walker was appointed 
to the Communications Commission, 
the supreme court of the state of 
Oklahoma affirmed the state corpora- 
tion commission’s findings in an im- 
portant gas rate case. Walker wrote 
that report. A few quotations from 
the decision may prove illuminating 
to the reader. Walker wrote: 


The company asked for an allowance 
for hypothetical and, in most instances, 
what appeared to be purely fictional, over- 
heads, in the sum of approximately $20,- 
000,000. The chief items among these 
overheads were designated as “general cor- 
porate costs,” in the sum of $5,934,031; 
“general construction costs,” in the sum of 
$5,952,353; “going value,” in the sum of 

260,000. . . . Most of these items 
were not shown to have been actually in- 
curred in building up the properties and 
plant of the company. We are not here 
dealing with the construction of a hypo- 
thetical plant. We are concerned with the 
value of a plant already built and in 
operation. 


I* reference to a $1,350,000 item 
included by the company for “fee 
to promotion group,” Walker stated: 


Where a promoter’s fee has actually been 
incurred in the construction of a public util- 
ity plant, we believe a proper allowance 
should be made for it. But there was 
nothing in the history of this company to 
show that a promotion fee had ever been 
paid to anyone in the building up of this 
plant. It appears to us that the inclusion 
by the company of an item for promoter’s 


fees is but another cover for abuse in 
capitalization, and is but a device to work 
schemes of extortion upon the investing 
public. 

We believe that honest services of a 
capable promoter are sometimes necessary 
in the creation of a comprehensive develop- 
ment project. . . . But payment by the 
public for such services should be upon 
the basis of what such services are actually 
worth. 


In discussing the curtailment of 


natural gas consumption in towns 
served by an affiliated natural gas 
company, Walker wrote: 


The fact is undeniable that the present 
world-wide economic depression has greatly 
reduced prices in all lines of industry, and 
on all types of commodities. Public utility 
rates generally still remain at the same 
levels obtaining during the boom years of 
1927, 1928, and 1929. In Exhibit No. 64 
; the purchasing power of the dollar 
was shown to have increased, as a result 
of low prices during the past three years, 
approximately 39 per cent. If, therefore, 
rates charged by the utilities during the 
boom years . . . were adequate, and they 
obviously were, else the utilities would have 
asked this commission for an increase in 
rates, the same charge for gas service today, 
with an increase in the purchasing power 
of the dollar of approximately 39 per cent, 
is conclusive of the fact that the company, 
under its present rate schedule, is charging 
an unreasonable amount for its service. 


ND, finally, Walker took this slap 
at utility political activities : 


Another item that should be noted here- 
in is the item charged to operating expense 
for appearances before legislative bodies for 
the purpose of opposing legislation which 
the utility deems material to its interest. 
Such expenditures are nothing more than 
“lobbying” expenses, and we have no hesi- 
tancy in disallowing them. 


In Commissioner Paul A. Walker, 


telephone regulation certainly gets a 
live wire. 





ag oe the public utility commission should operate on the 
principle that not only does it represent the people who buy the 
services from public utilities but that it represents the owners of the 
utilities themselves and that it functions to assure both sides of fair 


treatment.” 


—H. C. BLackweELt, 
President, The Union Gas 
& Electric Company. 
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“T can affirm there will be no war, at least for several 
years, because the world powers are making prevention 
of war their first thought.” 


¥ 


“The presumption that anyone who tries to prevent 
the passage of a law that will take away his property 
is a public enemy, is utterly absurd.” 


> 


“If government does not intend to supplant private 
business, it is of vital importance that it disclose the 
whole scope of its program and fix clearly its limits.” 


¥ 


“Taking into consideration wage levels and taxes, 
electric energy is sold at lower rates per kilowatt hour 
in the United States than in any other country in the 
world.” 

>}. 

“No economic emergency could possibly equal the 
emergency created by an attempt to foist upon this 
country a system of government which will exercise 
the powers of life or death over not only all agricultural, 
industrial, and business operations but over the liberties 
and fortunes of American citizens.” 
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A Follow-up on the 
“Free Electricity” Experiment 


Greatest expectations from the plan 
declared to have been exceeded 


THE company reports that customers used 5,633,911 free kilowatt hours, or 40 

per cent of the amount paid for at the regular rate while merchants and dealers 

report sales of electrical merchandise throughout the territory affected of from 

double to four times the amounts usually sold. A company survey also shows 
beneficial public relations resulting from the experiment. 


By H. H. COURTRIGHT 


HE offer of “free electricity,” 
Tite use-stimulating plan recent- 

ly devised by the San Joaquin 
Light and Power Corporation and put 
into operation was a daring experi- 
ment; and the half-price offer to 
agricultural power users, evolved to 
aid the farmer by demonstrating the 
efficacy of thorough irrigation, was 
also an interesting experiment. But 
just how successful were they? 

In a previous article ? it was pointed 
out that the results of the free elec- 
tricity plan would not be known until 
sufficient time had elapsed to show 
how much of the increased use would 
be permanent—or, more directly, how 
many of the domestic lighting custom- 
ers would qualify for the special in- 
ducement rate. But the immediate 
results are shown directly by the ex- 


1Pusiic Utitities Fortnicutty, July 19, 
1934, p. 90. 


tent to which eligible customers took 
advantage of the offer and indirectly 
by the effect of the plan on appliance 
advertising and sales and on public 
relations. 

On the basis of the immediate re- 
sults, A. Emory Wishon, president of 
the company, says: “Our greatest 
expectations have been exceeded.” 

What are the immediate results? 
They divide themselves into four 
groups: 

Public acceptance. A total of 
I. 43,224 domestic and commercial 
lighting customers, or 52.9 per cent 
of those eligible, used 5,633,911 free 
kilowatt hours. This was 40.5 per 
cent of the kilowatt hours paid for 
at the regular rate. 

Increased sales. Merchants and 
Qe dealers report sales of electrical 
merchandise throughout the territory 
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as from double to four times sales 
last year. 


Public relations. Two surveys 
3 covering interviews with 25,000 
customers show that the plans unques- 
tionably have had a beneficial effect 
on the public regard for the company. 
Public acceptance resulted in much 
favorable comment. 

Cost of campaign. The cost of 
4. the campaign, some $52,540, has 
been fully justified by the results ob- 
tained. 


BF Beers points deserve some elab- 
oration, for, despite the adage 
that figures never lie, those relating to 
free electricity need correct interpre- 
tation if they are to tell the whole 
truth. 

Before entering into a discussion of 
the figures in the accompanying tab- 
ulation, it might be well to point out 
that 73 per cent of the customers of 
the company are in the domestic light- 
ing classification, and that it is to these 
customers that the inducement rate is 
directed. Consequently, the response 
of this group to the free electricity 
offer is of prime importance. (See 
Table I shown below.) 

It will be seen that 50.2 per cent 


of the domestic lighting customers 
used enough “free electricity” to in- 
crease the total kilowatt-hour deliver- 
ies 32.5 per cent. 


AS a result of the cumulative force 
of the campaign, the offer en- 
joyed wider acceptance in the second 
month than in the first, both in the 
number of customers who used free 
electricity and in the amount of free 
use per customer. This is true of 
each classification. 

Figures on customer participation 
include only those who actually used 
some free kilowatt hours. The num- 
ber of customers who liberalized their 
normal May and June use without ex- 
ceeding their March use, cannot be 
estimated nor in any way can the com- 
pany know how many different cus- 
tomers used some free electricity in 
one month but not in the other. 

The domestic cooking and heating 
report, which is especially interesting, 
shows that 7.70 per cent of the cus- 
tomers used free electricity averaging 
380 kilowatt hours per consumer. 

What a cogent sales story these 
figures tell! The domestic customers 
actually used their appliances more, 
increased their lighting, and thus re- 
discovered the convenience, economy, 


7 


TABLE I 


Domestic 
Heating 
& Cooking 


Commercial 
Lighting 


Domestic 
Lighting 


11,076 
5,315 
48.0 
4,095,893 
1,146,676 
28.0 


101.0 
216.0 


59,695 
30,000 


9,954 
7,662 
77.0 
3,913,046 
2,916,138 
74.3 


178.0 
380.0 


Total consumers in-class av. of 2 mos. 
Consumers using “free electricity” av. 

EE ee iy ee eee 
Per cent consumers using “free elec.” 

eR LO ee yee ae 50.2 
Total kilowatt hours at regular rate .. 4,772,255 
Total kilowatt hours supplied free .... 1,543,367 
Ratio of free kw. hr. to kw. hr. sold (%) 32.5 
Kw. hr. of free use per consumer Ist mo. 5 
Using “free electricity’—Total 51.4 
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Selling “the Use” of Appliances 


<< ee, free electricity was a success from the standpoint 
of public acceptance. Perhaps one reason is that the time 


was right. 


Now conditions are improving and the public again 


will listen to sales arguments which promise better living. Yet the 
TYPE of appeal is important. In this experiment instead of selling 
appliances, the company sold the use of appliances.” 





and necessity of electricity. They 
proved to themselves what the com- 
pany has known and preached, but 
what customers refused to believe— 
the fact that they haven’t started to 
realize the benefits they may get from 
their appliances. 

Nearly half of the commercial 
lighting customers were free electric- 
ity users. Smaller lamp sizes were 
replaced with larger in all types of 
stores; unused fixtures were again 
turned on; signs were lighted earlier 
and turned off later at night. Busi- 
ness sections truly became “white 
ways.” 


A FEW words should be included 
here as to the agricultural offer, 
which was of even more benefit to the 
farmers than had been anticipated. 
More than two thirds of the agri- 
cultural consumers took advantage of 
it. They more than doubled agricul- 
tural power consumption as compared 
with the same two months of 1933. 


TABLE II 


Total agricultural power consumers 
Consumers who had “Special Use” 
Per cent of consumers who had 
“Special Use” 
Total kilowatt hours at regular 
rates 
Total kilowatt hours at half price 21,212,599 
Ratio of “Special Use” kw. hr. to 
kw. hr. sold at regular rates (%) 102.0 
Kw. hr. of “Special Use” per con- 
sumer who had “Special Use”— 


15,393 
10,726 


69.0 


The business offer, however, was 
not, of course, entirely responsible for 
this excellent record. The combina- 
tion of subnormal rainfall and hot 
weather in March and April made 
early and heavy irrigation necessary. 
The offer, however, did have the effect 
of persuading farmers to irrigate 
more liberally, with the result that 
crops are better this year. By this 
demonstration the company has been 
able to justify economically its con- 
tention that more thorough irrigation 
than in the past will result in a real 
benefit to the farmer which should be 
good news to him. 
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“peng free electricity was a suc- 
cess from the standpoint of pub- 
lic acceptance. Perhaps one reason 
is that the time was right. Now con- 
ditions are improving and the public 
again will listen to sales arguments 
which promise better living. Yet the 
type of appeal is important. 

In this experiment instead of sell- 
ing appliances, the company sold the 
use of appliances. It was as interest- 
ed in having its customers use appli- 
ances more as it was in having them 
use more appliances. The company 
merchandised an idea—or is it an 
ideal >—which the public could com- 
prehend and afford, rather than equip- 
ment which many still could not af- 
ford. As a power company, it was 
interested in kilowatt-hour sales more 
than in appliances; so the managers 
thought in terms of the labor-saving 
qualities of electricity instead of the 
qualities of labor-saving devices. 

This is, indeed, not a new merchan- 
dising method. It is older than elec- 
tric service and has been used success- 
fully by most of the company’s great- 
est commodity salesmen. But I am 
afraid that many utility men are just 
awakening to the realization that elec- 
tricity is not only a service but a 
commodity, which can be sold through 
the use of the various appeals made 
for the sale of other commodities. 

The company sold appliances, too— 
or, rather, the dealers did. The value 
of this codperation cannot be over- 
estimated. Manufacturers and job- 
bers worked with the company whole- 
heartedly. 

Together, a ten-weeks’ advertising 
campaign was planned and executed. 
Special electrical sections were run in 


newspapers once a week, varying in 
size from as large as eight pages in 
Fresno to one page in the smallest 
towns. Dealers, manufacturers, and 
jobbers paid for 33,742 inches of 
appliance sales advertising in these 
sections, as compared with 26,635 
inches announcing and explaining the 
plan of the power company. The 
news value of the experiment as 
shown by the publicity given it by 
some sixty-odd newspapers was very 
great. 


NFORTUNATELY, it has not been 

possible as yet to collect a record 
of the appliance sales of each dealer 
in the territory so as definitely to 
evaluate the worth of free electricity 
as a sales stimulant. Yet, from let- 
ters which dealers have written, from 
the partial report thus far collected, 
and from manufacturers and jobber 
records, it can be concluded that a 
greater portion of the consumer dollar 
was spent for electrical appliances dur- 
ing March, April, May, and June of 
this year than ever before in central 
California. 

Results of the free electricity offer 
on public relations can best be meas- 
ured from two surveys, one made at 
the beginning and the other made 
toward the end of the offer. 

Out of 15,907 calls made in March 
to explain the plan to customers, 
12,576 brought favorable response, 
2,718 showed an unwillingness to 
commit themselves in advance of 
actual trial, and only 584 were un- 
favorable or skeptical. Intention to 
take advantage of free electricity was 
announced by 8,533, or 53 per cent. 

Near the end of the offer, to ex- 
plain the inducement rate that was im- 
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mediately to follow, 8,639 interviews 
were had with consumers on house- 
to-house calls. Of this number, 7,547 
were favorable to the new plan, and 
7,359 definitely stated an intention to 
qualify, that is to say, 85 per cent 
of those contacted. 

Picked employees who made the 
contacts in both instances were im- 
pressed by the new interest shown in 
power company problems and their 
possible solutions. 

Unsolicited letters of commendation 
were written to the company by cus- 
tomers; and dealers report that many 
customers have praised the San Joa- 
quin Company for making the offer 
and for explaining it so that it could 
be understood. 

The response to the inducement 
rate, judging from incomplete returns, 
is surpassing expectations even more 
than did free electricity. 


HE additional cost of the free 

electricity and half-rate plans 
was estimated at the time they were 
adopted, and careful record of the 
expenditures kept as the program 
progressed. The costs of additional 
advertising, display, and commercial 
work could be planned rather definite- 


ly. The increment power costs were 
more difficult to estimate, with no 
experience as to what extent custom- 
ers would utilize their privileges and 
an uncertainty as to the amount of 
hydro power available. But the actual 
costs came well within the budget al- 
lowance. 





TABLE III 
Actual 
Budget Cost 
Increment energy costs for 
“Free Electricity” and 
y i $33,450 $27,729 
New business expense for 
additional advertising, dis- 
CME cnduicuekbemesowe 15,663 16,432 
Commercial expense for no- 
tices, postage, extra help, 
rate charts, etc. ......... 9,635 6,675 
Additions to capital for light 
testing equipment, truck 
banner holders, etc. ...... 1,258 1,704 
I oon eteee we $60,006 $52,540 


No additional costs were incurred 
for distribution expenses, as even 
with the large additional use, no 
trouble was experienced from low 
voltage or overloaded transformers 
resulting from present surplus in 
transmission and distribution capac- 
ities. That is why President Wishon, 
commenting on the experiment, could 
say: “Our greatest expectations have 
been exceeded.” 











64 pave development and operation of electric utilities has been 
carried on through the codperation and assistance of a great 
many individuals, who have manifested faith not only in the continued 
serviceability of such utilities, but also in the tradition that the govern- 
ment would not embark in private business in competition with its own 


citizens.” 


—WENDELL L. WILLKIE, 
President, The Commonwealth & 
Southern Corporation. 
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What Others Think 





A Survey of Public Sentiment on 
Economic Issues 


N view of the fear which has spread 

throughout the utility industries that 
the administration may be tending 
towards a policy of wholesale govern- 
ment competition with private utility 
enterprise, the result of a statistical 
survey of public opinion recently taken 
by the National Industrial Conference 
Board is of more than passing interest. 
The survey is based upon replies from 
5,050 newspaper editors to a question- 


naire, circulated by the conference 
board, regarding current economic and 
social problems. Returns were made 
during August and September, 1934. 
The accompanying Table I summarizes 
the results for each question. Although 
utility regulators and operators will be 
interested in answers to all of the ques- 
tions, the replies to questions 13b and 
17, respectively, merit special atten- 
tion. 


TABLE I 
(Basep on Returns From 5,050 NEwsPAPERs) 





Replies, Number 


Replies 
Per Cent of Total 





Topic 


Favor- 
wet Op- 


Doubt- 


Doubt-| Fav-| Op- 
ful jorable] posed | ful 


posed 





Soctat INsuRANCE 
Compulsory unemployment insuraace 
Compulsory old age pensions 


Cost anp ORGANIZATION OF GovERN- 
MENT 

Increasing the national debt 

wrod number of government em- 


GovERNMENT AND Business 

Fixing prices, farm p 

Fixing prices, factory products 
Restricting crops 

a amount of manufactured 


Legal poe SEER for private business 
management 
Control of private business by officials 
ederal competition, transportation.. 
ederal competition, power companies 
Federal a a ye other industry. . 
Nationalizing the banks 
Administrative power over purchas- 
ing value of the dollar 
Redistributing wealth by taxation. 
Profits as an essential to b 




















progress 
Government regulation of profits, 
other than public utilities 


GoveRNMENT AND Lasor 

Compulsory labor union membership. 

Government fixing, minimum wages. 

Government fixing. maximum hours. 

Making sympathetic strikes and lock- 
outs illegal 
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HE results compiled by the confer- 

ence board were also classified on 
the basis of the circulation of news- 
papers reporting; that is to say, instead 
of a reply from an editor whose news- 
paper had only 5,000 circulation being 
given equal weight with one from an 
editor whose paper had 50,000 readers, 


the circulation was used as a factor 
to weigh the results. In consequence, 
there is a somewhat surprising gain in 
the so-called “liberal” side to these 
questions and a corresponding loss for 
the so-called “conservative” side, as 
indicated in the accompanying Table 
II: 






































TABLE II 
(Basep on Returns From 5,050 Newspapers wiTH 24,843,677 CircuLaTion) 
Circulation Circulati 
In Vocus Per Cent of 1 Total No Reply 
Ques- Per 
ton Topic on Cent 
Num- Favor-| Op- |Doube- Fav- Op- |Doubr-| "5, '| _ of 
ber Total | able | posed| ful ore | posed | ful | Thou-| Total 
able sands | Citcu- 
lation 
Soctat INsuRANCE 
1 Compulsory unemployment insurance} 23,431 | 12,455 | 10.161 815 | 53.2} 43.4 3.5 | 1,413 5.7 
3 Compulsory old age pensions ..... 23,407 | 16,322} 5,342] 1,743 | 69.7 | 22.8 7.4 | 1,437 5.8 
Cost anp Orcanization oF Govern- 
MENT 
5 Increasing the national debt... .. .| 23.624] 2,410} 20,114} 1,100 | 10.2 | 85.1 4 1,220 4 
6 Reducing number of government 
employees... ...... . . «| 24,332] 21,266} 2,071] 996] 87.4 8.5 4.1 $12 
Civil Service Law for new agencies. .| 23,333 | 19,978} 2,512 842 | 85.6] 10.8 3.6 | 1511 6.1 
GoveRNMENT AND Business 
8a Fixing prices, farm products. .... 24,309 | 3,565 | 19.235 | 1,509 | 14.7 | 79.1 6.2 $34 2.2 
8b Fixing prices, factory products... . | 23,765} 2,275 | 20,152} 1,338} 9.6] 84.8 5.6 | 1,078 4.3 
+ Restricting crops..... .... ... .| 23,951 | 4,332 | 18,441] 1,178 | 18.1 | 77.0 49 893 3.6 
10 Restricting amount of manufactured 
Be es on oases kn Seiwa 23,940} 1,364/21,857| 719] 5.7] 91.3 3.0 904 3.6 
11 Legal standards for private business| 
management..........- «+ ...| 23,076] 8,674} 13,496| 906 | 37.6} 58.5 3.9 | 1,768 7.1 
12 Control of private business by officials} 24,349 | 1,317] 22,466] 567] 54] 92.3 2.3 494 2.0 
13a Federal competition, transportation. .| 24,188 | 3,012 | 19,264} 1,912 | 12.5 | 79.6 79 656 2.6 
13b Federal competition, power companies} 24,228 | 7,273 | 14,658 | 2.298 | 30.0 | 60.5 95 616 2.5 
13c Federal competition, other industry . .| 22,695 647} 21,318] 730} 2.9] 93.9 3.2 | 2,149 8.7 
14 as the banks..... . = 22,744| 8,842] 12,153] 1,749 | 38.9 | 53.4 7.7 | 2,100 8.5 
1 ee i * 
‘ ing value of dollar...........| 22,210| 5,024] 16,228| 958| 22.6] 73.1 | 43 | 2,634] 106 
16 Redistributing wealth by taxation. ...| 24,185 | 6,087 | 15,379 | 2,719 | 25.2 | 63.6 | 11.2 658 2.6 
17 Profits as an essential to business 
progress....... Eozarens yr eseies 24,334 | 23,333 670; 331/959] 2.8 14 $10} 2.1 
18 Go t tion oO ts, 
other than public utilities...” -.. | 22,872| 5,737] 15,198] 1,937 | 25.1 | 664 | 8s | 1972| 79 
Go Lasor 
19 | Compulsory labor union membership.| 24,452] 1,498 | 22,378] 576] 61| 915 | 24] 392] 16 
Government fixing, minimum wages. .| 23,348 | 15,330] 6,580] 1,438 | 65.7 | 28.2 6.2 | 1,495 6.0 
20d Syeenmane Sane, manta <j~* 22,706 | 15,114} 6,259} 1,332 | 66.6 | 27.6 5.9 | 2,138 8.6 
22 | Making tympathetic strikes and loc’! 93.205 | 15,9641 6,299| 942| 6881 271 | 41 | 16381 66 








N the assumption that larger circu- 

lation reflects more urban than 
rural opinion, the increase in liberal 
sentiment in Table II would appear to 
indicate that the strength of the pro- 
gressives is in the larger cities, rather 
than in the smaller towns and villages. 
Heretofore, many political analysts have 


held that it is the rural communities 
which are most likely to nourish the 
liberal theories. 

—F. X. W. 


A Sratisticat Survey or Pusric Oprnion. 
National Industrial Conference Board 
Studies. Number 205. New York, N. Y. 
October, 1934. 
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What Has TVA Power Accomplished So Far? 


¢¢WN spite of hell and high water the 

TVA is going great guns. We 
find ourselves with ample funds and 
with a splendid personnel. We are in 
a position to take advantage of the pub- 
lic works program under the new poli- 
cies.’ 

So said Power Director Lilienthal of 
the Tennessee Valley Authority to news- 
paper reporters shortly before testifying 
before the Tennessee commission to the 
effect that the members of the Author- 
ity cannot under the Constitution volun- 
tarily subject themselves to state regu- 
lation. The testimony was received in 
connection with proceedings initiated to 
approve the agreement whereby TVA 
would take over power distribution and 
transmission facilities of the Tennessee 
Public Service Company for ultimate 
resale of such properties to the city of 
Knoxville—a transaction that marks the 
completion of a deal by which Knoxville 
is expected to receive cheap electricity. 
Little Tupelo, Miss., was the first town 
to have TVA current. The Knoxville 
district (population about 125,000) will 


be the first large area supplied. Already | 
11 contracts with municipalities for/ 


TVA current have been executed, while 
applications for contracts are said to 
number more than 300. 


oo Gram Swing, correspond- 
ent for the Nation, gives us a 
sympathetic estimate of the good deeds 
accomplished by the TVA as of early 
October, 1934. We learn from Mr. 
Swing that the TVA rate for 240 kilo- 
watt hours a month in Knoxville is 34.1 
per cent less than the rates previously 
charged by the private company and 
16.4 per cent less than the “promotional 
rates” offered by the company when 
threatened with municipal competition. 
Mr. Swing feels that this has been 
accomplished notwithstanding the ex- 
emplary “fair treatment” given the se- 
curity holders of the private company 
by the TVA in the purchase negotia- 
tions. Here is Mr. Swing’s description 
of the deal: 


The bondholders of the National Power 
and Light Company, owners of the Ten- 
nessee Public Service Company, get back 
the issue price of the bonds, 963. Na 
preferred stockholders retain $3,300,000 
cash and liquid assets, as well as a ares 
railway in Knoxville with a book value 
of $4,042,000, now to be helped to operate 
profitably. The common stock represent- 
ing no investment whatever is not recog- 
nized in the transaction. 

One night in 1930, after the depression 
was well under way, the company wrote 
up its books by over $4,500,000 and issued 
common stock on this write-up. In four 
years of the depression the Knoxville dis- 
trict paid $846,000 in dividends on such 
common stock representing no investment. 
At the same time it paid an 8 per cent 
return on the street railway company, which 
was running at a loss. 

In the Knoxville deal the TVA is now 
paying dollar for dollar of the real value 
of the property it takes over, and so lays 
down the principle which one assumes will 
be followed in the nation-wide electrifica- 
tion schemes of the New Deal. The Knox- 
ville facilities of the company might have 
been replaced at less cost than the purchase 
price. But the TVA went the whole way 
to meet the claim of the owners of private 
property to honest treatment. . 
Knoxville was scheduled to receive a PWA 
loan to build its own distributional system 
in competition with the Tennessee Public 
Service Company. Had it been built, the 
private company would have faced ruin. 
No doubt this threat made successful nego- 
tiations possible, but it was not used to 
condemn the property at a sacrifice. 


Mr. Swing condemns criticism of the 
TVA purchase on grounds of alleged 
confiscation of existing property by 
threats to establish unnecessary com- 
petitive facilities. He says that the 
Knoxville deal is neither potential nor 
actual destruction of capital, but rather 
the destruction of “watered stock” 
which is quite another matter. 


R. Swing finds that TVA construc- 

tion activity has effectively ex- 
ploded that “common superstition”—the 
belief that bureaucracies are slow to 
move, awkward in action, and unin- 
spired by inventiveness. Not only are 
the Joe Wheeler and Norris dams both 
well ahead of construction schedule 
(now expected to be finished in 1936) 
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but the model town of Norris is three 
fourths built and a subsidiary merchan- 
dising agency (EHFA) is swelling ap- 
pliance distribution throughout the val- 
ley—spreading comfort and convenience 
as well as improving the power load 
factor—all within the first anniversary 
of TVA’s creation. Says Mr. Swing: 


The bureaucracy known as the TVA is 
manned by a staff with a spirit not to 
be found in any private enterprise I ever 
heard of. Relations between employer and 
employee produce a team spirit which would 
be the envy of any corporation. More 
than that, employment includes the oppor- 
tunity for education and training, so that 
men now working, for instance, on the 
Norris dam are being fitted for permanent 
usefulness and economic value when the 
dam is finished. 

Those who visit Tennessee and those who 
visit the great construction centers in Russia 
remark the same thing—the astonishing en- 
thusiasm of the people on the job. What 
creates this enthusiasm in both communities 
is the same. It is the sense of doing some- 
thing constructive and creative, for the 
common good. This is not the profit mo- 
tive, supposed to be the only one which 
can keep the world going. It is the service 
motive, and in the Tennessee valley it is 
already producing results better in every 
way than those to be had from the profit 
motive. 


Summing these accomplishments of 
the administration’s brilliant yearling, 
Mr. Swing quotes the Scripps-Howard 
newspaper estimate that “the whole re- 
gion affected directly or indirectly by 
the TVA can rejoice over a volun- 
tary reduction in recent months of pow- 
er rates by private utility companies 
epanting to $16,000,000 a year.” This 

gion so described embraces the eleven 
states from which the TVA has re- 
ceived applications for contracts. Mr. 
Swing adds, “This reduction in five 
years will equal the sum already allocat- 
ed to the TVA.” 


a_i are some skeptical souls who 
are not impressed by the alleged 
attainments of the TVA. Some of these 
ate dinner together in New York city 
on the evening of September 26, 1934, 
under the auspices of the American 
Statistical Association. There were 
speeches—good speeches. One address, 


in particular, that by Wendell I. Will- 
kie, president of the Commonwealth & 
Southern Corporation, was exceedingly 
interesting in that it threw a number 
of new lights on what is fast becoming 
a very hackneyed even though very 
important subject. 

Mr. Willkie is by no means a person- 
ality that calls to mind the stereotyped 
stout gentleman who appears in cartoons 
habitually wearing a high silk hat, spats, 
striped pants, cane, and fat cigar, in 
the most absurd places under such labels 
as “Old Order,” “Tory,” “Bourbon,” 
or simply “Big Business.” Mr. Willkie, 
on the other hand, is one of the younger 
modern business executives who finds 
much to commend in the efforts of the 
present administration towards the more 
abundant life and in any event can see 
and appreciate the motives of those with 
whom he does not agree. Concerning 
the TVA membership, Mr. Willkie con- 
cedes that the two Drs. Morgan and 
Lilienthal are “men of intelligence, en- 
ergy, and devotion to the work which 
they have undertaken.” Just the same, 
he thinks they are in error in that the 
so-called accomplishments of the TVA 
are greatly overrated when one fairly 
considers necessary extenuating factors. 


AKE the question of fancy book- 

keeping. When the owner of 
property wants to swell the appraisal 
of its value for operating purposes, 
there is the tendency to “write up”—so 
condemned by Mr. Swing. By the 
same token, when one who is about 
to own or take over a property, wants 
to minimize its value for purchasing or 
bookkeeping purposes, there is a tend- 
ency to “write down.” If there is no 
justification for the one, neither is there 
justification for the other. And yet 
Mr. Willkie declares Dr. Arthur Mor-; 
gan (who complained so of “write ups”) 
in the Tennessee Public Service Com- 
pany property) himself proposes tq 
“write down” the value of Muscl 
Shoals power properties from $60,000, 
000 invested by the American peopl 
from 1918 to 1925 to $20,000,000, 
present fair value, on ground that the 
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properties have depreciated 66% per cent. | 
Mr. Willkie does not condemn this 
“write down.” He even says it is clever 


business practice, but in view of the 


fact that private utilities are forbidden 
by Supreme Court decision to take any 


such depreciation, he feels that in mak- | 


ing a fair comparison with private op- 


eration, this factor should be taken into | 


account. 

There are other factors, also, which 
must be taken into account, according 
to Mr. Willkie. 
cent of the cost of the new municipal] 
plant will be a gift from the Federal| 
government. We must assume, there- 
fore, for comparative purposes a 30 per 
cent deduction from the Tennessee 
Electric Power Company’s investment. 
After applying Dr Morgan’s “write 
down” tactics to the company’s prop- 
erties, its original $100,000,000 invest- 
ment in generating, distribution, and 
transmission facilities in East Tennes- 
see shrinks by a subsidy of $46,500,000 
—an amount with which the company 
would pay off preferred stock, a por- 
tion of bonds, and write down its capital 
structure accordingly. Then there is a 
difference in annual taxes paid by TVA 
as compared with the company—an- 
other $1,800,000 deduction. Finally, 
for comparative purposes, the Tennessee 
Electric Power Company must be di- 
vorced from its unprofitable street rail- 
way system which both state and Fed- 
eral courts say it must continue to sup- 
port with its electric business because 
the latter in turn was supported in its 
unprofitable youth by the once flourish- 
ing railway system. 


F all the factors are considered, says 
Mr. Willkie, the private company 
could, on its present volume of business, 
double its net income, and cut its in- 
dustrial rates (without the uncertain 
surcharge) to 10 per cent below the rate 
charged by the TVA and reduce rates 
for domestic and commercial consumers 
to 35 per cent below the rates charged 
by the TVA in that nationally famous 
yardstick at Tupelo. Even on such a 
state of facts, the TVA would be enjoy- 


For example, 30 per; ;, 


ing numerous subsidies not allowed to 
the private company. Mr. Willkie 
stated: 


Over and above these things which | 
have mentioned, this governmental agency 
still has enormous advantages, all paid for 
by the taxpayers, over private utilities. Do 
you realize that all who work for it travel 
on the railroads at a reduced rate? Do 
you realize that all freight hauled by the 
railroads for this governmental project is 
hauled at not to exceed 66% per cent of 
the freight rate paid by you or by a 
private power company, while at the same 
time the government is using the taxpayers 
money to support the railroads in their 

nancial difficulty? Do you realize that 
very letter or circular or advertising dodg- 
er, bill for service, etc., which this govern- 
mental agency sends out is franked, while 
the Postal Department operates at a deficit 
which is supplied by the taxpayers? In 
ddition, the TVA is financed at low in- 
terest rates on the credit of all of the 
| property and earnings of every man, woman, 
‘and child in this country, for such is the 
Mien of Federal borrowings. 


M R. Willkie also gave some interest- 
ing sidelights on Tupelo, that 
small Mississippi town of 5,000 inhabi- 
tants which has been so widely adver- 
tised as the town in which TVA rates 
have been put into effect with a result- 
ing rapid and large increase in the use 
of electric energy. He said: 


A fact in connection with the Tupelo 
situation which apparently has not been 
equally emphasized in press releases is that 
Tupelo always has been a municipal plant 
operation. The only change that has oc- 
curred recently is that the TVA is super- 
vising without charge the municipality's 
operation and with Federal funds and tax 
exemption is selling power wholesale to the 
municipal plant at a rate of 5.5 mills or 
about 4 cent per kilowatt hour lower than 
formerly charged by a private utility which 
was furnishing the wholesale energy to 
the city and its industrial consumers. Con- 
sequently, Tupelo, assuming it is now mak- 
ing money, leaving out the supervision ex- 
pense donated by TVA, could have prior 
to the TVA entrance into the situation had 
a domestic rate with a top step of 4 cents 
and a low step of 1 cent per kilowatt hour 
—which all utility men know is low enough 
to build any domestic use than can be built 
with the TVA domestic rate which is only 
slightly lower. 

However, until five months ago, the rate 
charged by Tupelo of its domestic consum- 
ers was from one and a half to twice as 
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high as the rates charged by privately 
operated public utility companies in the 
same area. Likewise, the municipality had 
done nothing to build up the business or 
promote efficiency of operation, with the 
result that at the time the TVA _ took 
over the contract for the sale of wholesale 
power to the city, the average domestic 
consumption was less than 400 kilowatt 
hours per year per domestic consumer. 
The average use of domestic consumers 
in cities in the same area which were fur- 
nished electric energy directly by private 


THE FOSTER MOTHER 


companies was 800 kilowatt hours per year. 
Thus the TVA has rendered a real service 
in the Tupelo situation in again showing 
what utility men: have always contended, 
namely, that municipal operation does not 
function effectively or efficiently. 


ie is certainly a novel slant on 


the Tupelo situation—namely that 


| it took the TVA to show up the de- 


ficiency of previous inefficient manage- 
ment of the municipal plant. Mr. Will- 
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kie points out four specific instances 
where the private company operating in 
Georgia had taken over municipal plants 
similar to that taken under control by 
the TVA at Tupelo and had increased 
usage much more rapidly than the 88 
per cent increase claimed within twelve 
months at Tupelo. In conclusion Mr. 
Willkie believes that the merchandising 
activities of the TVA (and the EHFA) 
will prove beneficial to all private elec- 
tric companies by promoting a much 
wider distribution of appliances, but he 
points out that both TVA and EHFA 
have enjoyed thousands of dollars worth 


of free publicity, franking privileges for 
circularization, and the backing of the 
government in overriding the opposition 
of the independent appliance dealer 
opposition so intense that it resulted in 
some states in making it unlawful for 
private utilities to sell merchandise at 
all. —F. X. W. 


So Tuts Is Bureaucracy! By Raymond 
— Swing. The Nation. October 10, 
1934, 


GOVERNMENT AND PRIVATE OWNERSHIP. By 
Wendell L. Willkie, President, The Com- 
monwealth & Southern Corporation. The 
Annalist. October 5, 1934. 





Plans for Salvaging Commission 
Regulation 


Se ~~ are entirely too many people 
in this country who assume that 
state commission regulation has failed 
because they have heard the “break- 
down of commission regulation” story 
so often. Based on this assumption, 
these good citizens invariably suggest 
public ownership as the logical and 
handy alternative. It sounds simple 
and reasonable, just like a man saying 
to himself, “What, no street car serv- 
ice? All right, I’ll take a cab.” But 
suppose there isn’t any cab. Suppose, 
to revert to the alleged failure of regu- 
lation, the government ownership alter- 
native isn’t as simple and convenient 
as it sounds when suggested so blithely 
by those who condemn commission 
regulation as an obsolete and unwork- 
able hangover in government experi- 
mentation. In that case it might be 
well to question whether we won’t just 
have to make a go of commission regu- 
lation at least until we are in a position 
to switch over to public ownership. 

It was William A. Roberts, people’s 
counsel for the District of Columbia, 
who raised this question in an address 
to the American Society of Municipal 
Engineers—an address distinguished by 
an uncommon amount of common sense. 
Whether or not one agrees with Mr. 


Roberts’ suggestions about bolstering 
up commission regulation, his discus- 
sion compels the admission that he has 
a keen sense of appreciation for the 
practical approach in dealing with regu- 
latory problems. Level-headedness is 
an all too rare quality in these days of 
regulatory experimentation. 

Mr. Roberts dismisses as impractic- 
able the theory that we can substitute 
over night, so to speak, public owner- 
ship for commission regulation—just 
like that. He reminds us that 92 per 
cent of power and an even greater pro- 
portion of telephone service used in 
this country are furnished by private 
enterprise. He adds, “It is not likely 
that funds from public sources can be 
found with which to absorb this stu- 
pendous investment in capital estimated 
to exceed 50 billion without a revolu- 
tionary change in our form of govern- 
ment.” 


Now what about this 


S° that’s that. 
charge that commission regulation 
has broken down—failed. Mr. Roberts 


does not believe it. He does not believe 
that it has ever been given a fair 
chance. He believes that statutory re- 
strictions and inadequate appropriations 
resulting in many instances in attracting 


600 








res for 
of the 
sition 
dealer 
ted in 
il for 
ise at 


rmond 
er 10, 


. By 
Com- 
The 















incompetent personnel, have so handi- 
capped the commissions that they have 
functioned only with great difficulty. 
Even so, he finds much to commend 
in the record of the accomplishments 
made so far by the state boards. 

The trouble, he finds, is just as much 
with the standard used to judge the 


success or failure of commissions as 


it is with the commissions themselves. 
For various reasons, the American pub- 
lic has been educated, generally speak- 
ing, to a state of mind where the amount 
of utility rate reductions accomplished 
is the sole criterion of the success of 
a state commission. This is, of course, 
unfair and unsound. The people over- 
look the fact that certain evils which 
troubled railroad operations have never 
been permitted to enter other utility 
operations, solely because the state com- 
missions have been there to prevent 
their entrance. But evil avoided is a 
rather intangible benefit for the general 
public to understand. 

Take rate discrimination, for ex- 
ample. Mr. Roberts reminds us that 
the Interstate Commerce Act was 
passed, not so much because railroad 
rates were generally oppressively high, 
but because of the abuses resulting 
from rebates and other forms of dis- 
crimination. State commission regula- 
tion has eliminated this abuse in the 
railroad field and prevented it from 
even entering the other utility fields to 
any appreciable extent. Nobody can 
truthfully say that they have fallen 
down on that most important job. An 
end of carrier regulation would un- 
doubtedly mean a return of the old un- 
satisfactory discriminatory conditions 
which exist even today, to some extent, 
in the unregulated fields of motor car- 
riers and some pipe-line carriers. 


N the charge of “failing to regulate 

the holding company,” Mr. Rob- 
erts replies that the commissions have 
not been statutorily permitted to do so 
and points out that the soundness of 
operating utility corporate securities is 
a compliment to the effectiveness of 
state commission regulation where it is 
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given sufficient regulatory jurisdiction. 
However, the speaker did have two 
interesting specific recommendations to 
make towards bolstering up commission 
regulation. The first had to do with 
the present dual capacity of the average 
commission which must first dig up 
data in rate cases and then—but, let 
Mr. Roberts tell the story in his way: 


It then, to use a simile, turns its face 
to the back drop on the regulatory stage, 
dons a beard, and confronting the supposed- 
ly strange members of the staff, is supposed 
to be an unbiased judicial body. In my 
opinion, any man who can assume a com- 
pletely impartial attitede after having 
reached a preliminary conclusion through 
his. own inquiry is too facile in mind- 
changing to be a good administrator. The 
fact is that most good commissioners fear 
the charge of partiality toward the public, 
and lean back so far that they fail to give 
the public the even break it deserves. The 
attempted combination of administrative 
and judicial functions is at best an attempt 
to evade supposed constitutional require- 
ments, and is at worst a deliberate evasion 
of judicial review by false allegations of im- 
partiality which fools the judiciary only 
when it chooses to be fooled. 

It is this game of “make-believe we're 
judges” which prolongs hearings and drives 
government counsel to early graves or 
more simple and lucrative rdles as company 
lawyers. 

I suggest that it be recognized that 95 
per cent of the work of commissions is 
and must always remain administrative, 
that at least 90 per cent of all regulatory 
orders are obeyed without court review, 
and that a man cannot be an aggressive 
administrator of regulatory and punitive 
laws without departing from the rdle of 
judge. 

Let us reconstruct our regulatory system 
on the same organization plan as any insti- 
tution of scientific research. There should 
be a director of public utilities with an 
adequate permanent engineering, accounting, 
and clerical staff. He should be supplied 
with competent counsel so that he may 
avoid litigation and may properly construe 
the laws which he must enforce. 

Then create a genuine specialized court 
before which the director must defend his 
actions when challenged by either the peo- 
ple or the utilities. Establish by law a 
presumption of validity of all findings of 
fact of this court, permitting review only 
on constitutional questions, and then only 
to assure a fair opportunity for presenta- 
tion. Supply this special court with a small 
staff of examiners and clerks, much as the 
United States Board of Tax Appeals has 
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its aides, and then you will have logical 
machinery which, if supplied with able and 
honest men, will make regulation succeed. 


r. Roberts’ second suggestion has 

to do with the financing of regu- 

latory costs through taxation. On this 
subject he says: 


There is no justification for payment from 
the general tax revenues of large sums used 
to aid local groups or special classes of 
consumers. The cost of such benefits should 
be paid by those who are benefited. 

I therefore suggest that only the costs 
attributable to the services of state or Fed- 
eral commissions in general public matters 
be paid from appropriations and that all 
other costs of regulations be levied pro 
rata on the utilities, based on gross receipts 
as to statewide matters, and directly upon 
the utility concerned as to specific cases. I 
believe the costs incurred by cities or other 
local governmental units in rate proceedings 
should also be assessed against the utility 
concerned. 

As safeguards against extravagance, there 
is the right of legislative review and ad- 
justment of legislative limitations on the 
amount which could be spent each year. 

I further believe that the corporation 
court which I have described herein should 
have the power to limit such charges after 
hearing and to distribute the accounting so 
that unreasonable expenses by the public 


authority or the utility would be prohibited, 
I believe that the costs of investigations 
of criminal or illegal practices by utilities 
where the suspicion is confirmed should be 
charged to the corporate funds of the utility 
and its stockholders and not transferred 
through operating expenses to the consumer. 
The statutes of Wisconsin, Washington, and 
even the District of Columbia are instruc- 
tive on this point. 
HIS is a subject that needs much 
consideration, particularly in these 
days when there is a tendency to defray 
the cost of all regulatory work of the 
state by blanket taxation of all utilities 
operating in the state. Of course, regu- 
lation is theoretically of advantage to 
all utilities and to that extent all utili- 
ties might fairly be asked to contribute. 
But is it fair that stockholders and cus- 
tomers of a company where rates are 
not in question should be taxed for the 
cost of litigating another company’s 


rates? 
—F. X. W. 


Pusric Utiritres Recuration Has Nor 
Fattep (It Has Nor Been Triep). Ad- 
dress by William A. Roberts before the 
Rochester Convention of American Society 
aa Engineers. September 24, 
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The March of Events 





State Commissioners to Meet 
at Washington, D. C. 


Tz forty-sixth annual convention of the 


National Association of Railroad and 
Utilities Commissioners will be held at the 
Willard Hotel, Washington, D. C., November 
12th to 15th, marking the first time since 
1925 that the convention has been sclieduled 
for the Nation’s capital. The Interstate Com- 
merce Commission, the District of Columbia 
Public Utilities Commission, and the city of 
Washington have joined together to welcome 
the members of the national association. 

The ICC, according to the official call issued 
by Secretary James B. Walker, has set down 
for hearing on November 16th (the day fol- 
lowing the adjournment of the convention) 
the Passenger Fare Case, thus permitting 
commission representatives attending the hear- 
ing to attend the convention also without ad- 
ditional travel cost. 

The following prominent officials are sched- 
uled to address the convention: Hon. Joseph 
B. Eastman, Federal Co6érdinator of Trans- 
portation; Hon. Melvin C. Hazen, president 
of the Board of Commissioners of the District 
of Columbia; Hon. William E. Lee, chairman 
of the Interstate Commerce Commission; Hon. 
Riley E. Elgen, chairman of the District of 
Columbia Public Utilities Commission; Hon. 
Frank R. McNinch, chairman of the Fed- 
eral Power Commission; Hon. E. O. Sykes, 
chairman of the Federal Communications 
Commission. The program for the convention 
will be wholly devoted to the most important 
problems of regulation, including discussions 
of the following subjects: The Johnson legis- 
lation, limiting the jurisdiction of the lower 
Federal courts in cases involving the validity 
of state commission orders; regulation of 
transportation by motor carriers upon the 
highways, in regard to both Federal and state 
regulation; valuation, and the effect of recent 
judicial decisions on determination of the 
rate base; regulation of communications by 
state and Federal authorities under state laws 
and the Federal Communications Act. 

As usual, the convention’s entertainment 
program has been arranged to guarantee dele- 
gates and guests an enjoyable time between 
business sessions. 

* 


Opens New Waterway Drive 


Gomerssr of War Dern recently opened 
the administration’s new campaign to have 


the St. Lawrence seaway and power project 
ratified by Congress, according to the Wash- 
ington (D. C.) Evening Star. 

Secretary Dern, in a speech before the 
Upper Mississippi and St. Croix River Im- 
provement Commissions, set the total cost 
of the seaway at $543,429,000 and said: 

“If the present generation is to reap the 
benefits from this great undertaking it should 
be speedily started. Its prosecution should 
go hand in hand with the development of 
the interior waterway system of the Missis- 
sippi river, with which it is so closely asso- 
ciated.” 

“The opposition to ratifying the treaty,” 
he said, “is due to a variety of reasons. . . . 
It should not be permitted to obscure the 
tremendous benefits that will result from 
cheap transportation, cheap electricity, and 
relief of unemployment.” 

A treaty, under which the United States 
and Canada would extend ocean-going navi- 
gation to the Great Lakes and develop hydro- 
electric power, was defeated at the last ses- 
sion of the Senate. 

Minor modifications of the waterway pact 
will be sought soon in diplomatic conversa- 
tions with Canada, the Associated Press re- 
ported. 

It was emphasized, however, that the gen- 
eral principles of the treaty would be re- 
tained when President Roosevelt resubmits it 
to the Senate for approval. 


a 


Eastman Urges Regulation 
of All Transportation 


vee two addresses in Chicago in one 
day and speaking in Kansas City the 
next, Federal Codrdinator Joseph B. Eastman 
again stressed the need for public regulation 
of all forms of transportation. 

“Public regulation,” he said, “is needed for 
the welfare of industry itself, to promote order 
and stability, prevent exploitation, and curb 
destructive competition and waste.” 

This supervision, he declared, should be co- 
6rdinated under a single head. 

“Public regulation of all forms of trans- 
portation cannot be imposed for the benefit 
of railroads alone,” he added, and “you may 
dismiss from your minds any thought that 
public regulation will remove highway or 
water or air competitors from the railroad 
path. Those forms of transportation meet 
public needs which otherwise would not be 
met and are here to stay.” 


603 











PUBLIC UTILITIES FORTNIGHTLY 


The Coordinator suggested opportunity 
should be afforded for consolidation and uni- 
fication of properites and for the pooling of 
revenues, traffic, and equipment. He also 
suggested that provision be made for financial 
reorganization of companies in unsound con- 
dition. 

Eastman said he and his colleagues were 
preparing a plan for revision of the bank- 
ruptcy act to expedite early reorganization 
of carriers now in receivership or bankruptcy. 

Coérdinator Eastman reiterated his un- 
willingness to recommend government owner- 
ship of the railroads under existing conditions, 
but he reserved the right to change his mind 
“if good reason develops.” 


¥ 
FCC Seeks PUC Codperation 


prex utilities commissioners recently were 
asked by Paul A. Walker, chairman of 
the telephone division of the Federal Com- 
munications Commission, to suggest ways and 
means of bringing about “the greatest mutual 
helpfulness of the FCC and the state com- 
missions, in securing maximum public serv- 


e. 

Specifically, the new Federal regulatory 
agency wants to know to what extent the 
commissions may be ready to codperate in 
a telephone investigation, what matters in 
reference to telephone company regulation de- 
mand immediate attention, and whether the 
state commissions have any suggestions re- 
garding amendments to the existing Federal 
Communications Act. 


» 


FPC Reports Surveys 


| pov R. McNinch, chairman of the Fed- 
eral Power Commission, recently reported 
to President Roosevelt on the progress of 


e 


three studies now being carried on by the 
commission, according to The Wall Street 
Journal. These are the national power sur- 
vey looking toward development of a national 
power policy, electric rates, and holding com- 
panies. 

The rates survey will be ready for Congress 
in the early part of the new year when Mr. 
McNinch expects to submit that report. He 
said this will not contain recommendations 
but explained it could be used as the basis 
for new legislation. The national power sur- 
vey has progressed to a point which indicates 
that a report may be made also at the next 
session but not until after the rate report 
is submitted. This is a study of power re- 
sources of all sorts and development of a 
national plan for distribution and will carry 
recommendations having to do with co- 
Ordination of a national power policy, as 
well as distribution of power. 

Mr. McNinch stated that the commission’s 
study of the holding companies and interstate 
transmission of power will probably be 
ready for President Roosevelt early in Janu- 


ary. 
ye 


Urges Aviation Regulation 


MERICAN Air Lines, Inc., recently joined 

North American Aviation, Inc., in ad- 
vocating a permanent Federal aviation com- 
mission before the agency that will advise 
President Roosevelt on a long-time aviation 
policy. 

Lester D. Seymour, president of the Ameri- 
ican Air Lines, urged upon the President’s 
aviation commission the creation of such an 
agency to take charge of “the complete regu- 
lation and administration of Federal control 
and assistance to commercial air transport.” 

Seymour also favored legislation permitting 
the Federal government to own and operate 
airports on regular routes, with the assistance 
of local governments. 


Alabama 


TVA Question for Courts 


uGH White, president of the public serv- 

ice commission, in a letter to the Ten- 
nessee Valley Authority, stated that the ques- 
tion of the commission’s jurisdiction over 
TVA operations in Alabama ultimately would 
have to be settled by the courts, according 
to the United Press. 

The authority has vigorously contended 
that, being a government agency created by 
an act of Congress, it is not subject to action 
of a state commission. 

Representatives of the TVA are ready to 


appear before the commission and give any 
relevant data concerning its operations pro- 
vided their appearance is not construed as 
conceding the regulatory body’s jurisdiction 
over TVA rates and policies, the three au- 
thority members informed the commission. 


yw 
ICC Hearing on Rate Boost 


EMBERS of the Interstate Commerce Com- 
mission were scheduled to meet in 
Birmingham November 7th to take testimony 
in the freight rate advance petition of the 
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railroads, according to the Birmingham News. 
The ICC began its hearing in Washington 
October Ist when the railroads presented 
witnesses and other evidence on which they 
base their hopes for approval of the higher 
rate schedule. 
¥ 


Moves for Gas Rate Slash 


; B* unanimous vote the Birmingham city 


commission recently instructed the city 


e 


legal department to file an application with 
the public service commission for a 25 per 
cent reduction in gas rates charged in Bir- 
mingham, according to an item in the Bir- 
mingham News. 

The resolution reiterated instructions to the 
legal department to resist a petition of the 
Birmingham Gas Company for an increase 
in rates. The company has applied to the 
public service commission for an increase esti- 
mated at 26 per cent and a hearing was set 
for November 7th. 


Arizona 


Verde Dam Loan Rescinded 


A‘ allotment of $4,000,000 to begin con- 
struction of a dam on the Verde river, 
north of Phoenix, has been rescinded by the 
Public Works Administration because an in- 
vestigation disclosed the power and irrigation 
development would be unable to repay cost 
of the project. 

Secretary Ickes said the engineering board 


found the cost of the project had been under- 
estimated by $10,000,000. The proposed de- 
velopment included construction of three pow- 
er plants. 

Concerning the power develpoment, the 
engineering board said, “under the present 
depressed condition of the mining district in 
Arizona it appears unlikely that any appre- 
ciable amount of additional power can be 
marketed commercially.” 


e 
Arkansas 


Tribunal Opens Hearing 


T= utilities fact finding tribunal of the 
corporation commission opened its hear- 
ing October 10th on the results of its first 
investigation into the rate structure of any 


Arkansas utilities concern since the tribunal’s 
creation by an act of the 1933 legislature. 
It reported on its inquiry, started May 15, 
1933, of the Arkansas Utilities Company, 
serving communities from Helena to Para- 
gould, according to The Arkansas Gazette. 


y 
California 


Votes to Purchase Utility 


Ae to borrow money to acquire the 
electrical facilities of the Los Angeles 
Gas and Electric Corporation was given the 
water and power commission in the adoption 
of Charter Amendment No. 16-A in a recent 
special election at Los Angeles. 

The adoption of 16-A means that the 
power bureau may absorb the corporation’s 
electric plants if Federal laws are amended 
in accordance, if the money is loaned to the 
bureau and if the people approve the financial 
arrangements, when worked out. 

Considerable confusion developed as to the 


future operations of the utility company as 
a result of the defeat of the gas franchise 
proposition, Charter Amendment No. 4-A. 

Defeat of the amendment came as a sur- 
prise in many quarters as the proposition had 
received general approval, presumptively in- 
cluding that of power bureau officials who 
had forced the issue. 

The corporation has the alternative of re- 
submitting the measure at next April’s city 
election and of continuing the litigation, which 
would have ceased had the amendment been 
adopted. Meanwhile, the corporation’s future 
is beclouded and the city loses franchise reve- 
nue. 


e 
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District of Columbia 


Commission Lawyer Appointed 


INMAN D. Folsom, formerly assistant 

chief examiner of the bureau of valua- 
tion of the Interstate Commerce Commission, 
has been appointed by the District commis- 
sioners special assistant corporation counsel 
of the District as lawyer to the public utilities 
commission, according to the Washington 
(D. C.) Evening Star. In this capacity he 


will handle legal matters for the commission 
and represent it in hearings and litigation. 

Folsom for several months has been acting 
as consultant to the public utilities commis- 
sion, in the work of briefing the mountain 
of evidence taken in the valuation and rate 
case of the Washington and Georgetown Gas 
Light companies. He has been a resident of 
Washington since 1925 and is a native of 
Seattle, Wash. 


e 
Florida 


No PWA Funds for Canal 


HE proposed Atlantic-Gulf ship canal 
across Florida is outside the normal, self- 
liquidating requirements under PWA regula- 
tions for repayment and amortization, a spe- 
cial board reported recently, according to 
the Federal Emergency Administration of 
Public Works. 
The board, composed of Army engineers 


and PWA representatives, reported the canal 
could earn operating and maintenance ex- 
penses, but would not retire a bond issue 
even at a 2 per cent interest rate within a 
reasonable period. 

The board had reported in June that the 
estimated cost of a 30-foot sea-level canal 
would be approximately $143,000,000, exclu- 
sive of interest during the 6-year period of 
construction. 


oy 
Georgia 


Phone Rate Compromise 


A PROLONGED rate dispute between the pub- 
lic service commission and seven of the 
smaller telephone companies in the state was 
settled recently, with the companies accepting 
75 to 100 per cent of the reductions in rates 
the commission ordered, according to The 
Atlanta Constitution. 

Counsel for the commission said the settle- 
ment was regarded as a victory for the state, 
and that the companies accepted 75 per cent 
of the reductions on regular (or exchange) 
telephone rates, and the entire reductions or- 
dered by the commission on hand-set charges, 
installation fees, and extra exchange line 
mileage rentals. 

The companies accepting the cut are Cairo, 


e 


Statesboro, Consolidated, Douglas, Dalton, 
Chatsworth, and Thomaston Telephone com- 
panies. 

Three rate disputes with smaller companies 
remain unadjusted. They are with the Cen- 
tral, Southeastern, and Georgia Continental 
Telephone companies. 

The commission’s first order against the 
seven companies was enjoined in Federal 
court. The commission promptly issued an- 
other, which likewise was taken to Federal 
courts, but this time dismissed. A_ state 
court then granted the companies a temporary 
order, and the case was about to be referred 
to a master for hearing and recommendation. 
Under the settlement, litigation is to be 
dropped. The new rates were effective No- 
vember Ist. 


Idaho 


Phone Company Files Appeal 


N an effort to have the recent decision of 
the public utilities commission affecting the 
rate for rural telephone lines in north Idaho 
set aside, the Interstate Utility Company has 
asked for a stay of the order and also has 


filed an appeal with the supreme court, ac- 
cording to the Spokane Daily Chronicle. 

On September 19th the commission handed 
down a decision claiming that the present 
rate charged rural telephone users was too 
high and setting $4 a year rate to go into 
effect twenty days from that date. 
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Illinois 


Edison Utility Defends Rates 


HE initial introduction of evidence by the 
Commonwealth Edison Company, in de- 
fense of the reasonableness of its present 
electricity rates, against a rate reduction cita- 
tion by the commerce commission, got under 


. way before Commissioner Charles E. Byrne 


October 11th. 

The utility, a $300,000,000 corporation, said 
to be the largest single operating unit of its 
kind in the world, was cited last May after 


e 


it had refused voluntarily to revise its charges 
downward. The interests of 900,000 residen- 
tial and commercial customers and 64,700 
stockholders are involved in the investigation, 
which is the first ever formally directed 
against the corporation. 

The company introduced evidence showing 
that by voluntary rate reductions, electricity 
charges were reduced 55 per cent between 
1908 and 1933 as a result of the continuous 
improvements and operating economies de- 
veloped by company research. 


Indiana 


Approve Municipal Plant Tax 


Bp eases opposing the taxing of munic- 
ipally owned public utilites were ap- 
proved at the annual convention of the Mu- 
nicipal League of Indiana held recently in 
Fort Wayne. 

The delegates also indorsed the resolution 


e 


recommending the amendment of the present 
gross income tax law so as to exempt from 
its provisions the income from municipally 
owned utilities. 

Henry S. Murray, mayor of Bedford, the 
youngest mayor in Indiana, was elected presi- 
dent of the league, succeeding Dr. Thomas 
L. Cooksey, mayor of Crawfordsville. 


Iowa 


Power Plant Case Halted 


| ype E. G. Albert of the state supreme 
court recently issued a stay order tem- 
porarily stopping Montgomery county district 
court proceedings in the case of the Iowa- 
Nebraska Light and Power Company of 
Omaha against the city of Villisca, according 
to a statement published in the Des Moines 
Tribune. 

The case involves the power company ap- 
plication for a restraining order to prevent 
the city from erecting a municipal light and 
power plant. 

The power company seeks to have declared 
invalid a contract between the city and the 


Electric Equipment Company of Des Moines 
which was to erect the plant. 

The Montgomery county trial court dis- 
missed the power company’s petition Sep- 
tember 27th and dissolved a temporary in- 
junction it had granted previously. 

Justice Albert issued the stay order on the 
power company’s assertion that there are 
several other cases pending in various dis- 
trict courts involving the same legal point 
as does the Montgomery county case. 

Main point at issue in all the cases, the 
petition claimed, is the question of consti- 
tutionality of the Simmer law under which 
the municipalities propose to build their own 
light and power plants. 


e 
Minnesota 


Asks Wider Regulatory Powers 
for State Commission 


A BILL broadening the powers of the rail- 
road and warehouse commission to in- 
clude supervision over rates and securities 
of private gas and electric companies and 
setting up a new valuation system will be 
presented to the legislature this winter, Knud 
Wefald, commission member, said recent- 


ly, according to the St. Paul Pioneer Press. 

The proposed bill would modify the 1915 
laws under which rates and operation of 
telephone and transportation utilities now are 
regulated. 

A revolutionary rate system, untried by any 
state, fixing a permanent rate base for every 
utility in the state as of July 1, 1935, would 
be put into application in the proposed act, 
most of which is patterned after utility laws 
in the states of Massachusetts, California, 
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New York, Indiana, Ohio, Illinois, and Wis- 
consin. 

Municipally owned utilities would remain 
outside application of law except on petition 
of 75 per cent of the subscribers. Then they 
could be subjected to the same regulation and 
supervision imposed on private utilities. 

An “inflation” clause in the proposed legis- 
lation empowers the commission to flex the 


legal rate of utility return “when and if the 
value of the dollar shall materially fluctuate 
from the value of the dollar at the time 
of the valuation.’ The commission “may 
adjust and readjust the rate of return to be 
derived by the utility,” it is provided. The 
rate base or valuation determined as of July 
1, 1935, however, is to remain constant, “in- 
flexible and unchanged.” 


e 


Montana 


FPC Denies Extension 


HE Federal Power Commission denied 
October 13th the application of the Rocky 
Mountain Power Company for an indefinite 
extension of time for completion of the 
$8,000,000 Flathead development in Montana. 
Frank R. McNinch, chairman, said the de- 
nial had the effect of declaring the license 
in default. It was intimated in official circles 
that Public Works Administrator Ickes, who 
as Secretary of the Interior is guardian for 
the Flathead Indians on whose lands the 
project was started, has an eye on turning 
the development into a public works. 
The development called for a dam 150 feet 


high across the Flathead river 4 miles below 
Flathead lake and construction of a power 
plant with initial installation of three 50,000 
horsepower units. 

Total cost was estimated at $8,000,000. The 
power company contended it already had 
spent $2,000,000 on the development. 

While the decision of the commission would 
seem final, further action must be taken, ac- 
cording to reports from Butte. The Federal 
water-power law provides that the findings 
of the commission be referred to the Attorney 
General of the United States in order that 
he may appear in the local Federal district 
court to determine the licensee’s equity in 
the project. 


e 
Nebraska 


Rate Case in Federal Court 


EARING of the injunction suit of the 
Southern Nebraska Power Company 
against members of the railway commission 
and attorney general was set for October 
29th in the Federal court at Denver before 
three judges, U. S. Circuit Judge Woodrough 
and U. S. District Judges Munger and 
Donohoe, according to the Nebraska State 
Journal. 
Plaintiff seeks to enjoin enforcement of an 


order of the commission relative to rural rates 
in Nuckolls county. Complaint was filed 
November 1, 1933, claiming, among other 
things, continuation of a service charge out- 
lawed by the state legislature. The com- 
mission ordered a new rate schedule effective 
last June Ist, providing a minimum charge, 
$3.50; energy charge of 7 cents per kilowatt 
hour for first 50 and 4 cents thereafter. The 
company rate has been minimum of $3.84, 
including first 12 kilowatt hours, 7 cents for 
the next 38, and 4 cents thereafter. 


e 


New 


Seeks to Duplicate TVA 


| peer P. Walsh, New York state power 
authority chairman, recently expressed the 
opinion that the government experiment in 
the Tennessee valley had “confirmed the 
practicability” of plans for development of 
the St. Lawrence for power and navigation, 
according to the Associated Press. 
Returning from the valley after a first-hand 
inspection with other authority trustees, the 
chairman said he was convinced “what is 
being done by the TVA can be duplicated 


Y ork 


on the St. Lawrence river with beneficial re- 
sults throughout New York, New England, 
and the middle Atlantic states.” 

“Our inspection convinced the trustees,” 
said Walsh, “that nothing can stop the 
Tennessee valley project. Power interests 
which opposed the development in the blue 
print stage have been compelled by its success 
to withdraw open opposition to the govern- 
ment plan. An effort is still being made to 
deprive the public of some of the benefits of 
the TVA by insisting upon state regulation of 
its low rates, but this effort cannot succeed.” 
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North Carolina 


Duke Company Goes to Court 


HE Duke Power Company’s fight against 
Greenwood county’s plan to build a 
$2,767,000 power development on the Saluda 
river with PWA money rests with the courts 
instead of the Federal Power Commission, 


- according to the Associated Press. 


After the power commission said it had 
been notified that the power company would 
not appear at the October 11th hearing on 


e 


the proposal, already approved by a public 
works board of review, the Duke company 
officially issued a statement that opposition 
to the project would be continued with the 
battle transferred to the judicial field. 
Company attorneys, the statement said, be- 
lieve that the company “can more effectively 
and appropriately present its objections to 
the project in a court proceeding than in 
a hearing restricted to the limited issues pre- 
sented to the Federal Power Commission.” 


South Carolina 


Seek $35,971,910 PWA Fund 


T HE South Carolina public service author- 
ity recently filed formal application with 
the Public Works Administration for a grant 
and loan totaling $35,971,910 for the construc- 
tion of the Santee-Cooper hydroelectric power 
and navigation development in lower South 
Carolina, according to an item in The Co- 
lumbia Record. 

The public service authority applied for 
a grant amounting to $9,339,144 and a loan 
of $26,632,766. 

The total amount of the loan and grant 
sought is given as the construction cost of 
the huge development. 

The creation of the South Carolina public 
service authority by the legislature in April 
was one of the high lights of the session. 
It followed the filing last November by the 
Columbia Railway and Navigation Company 
of its private application for the PWA funds 
necessary to construct the project. The pri- 
vate application was not acted upon and was 
not withdrawn. 

It is the plan of the engineers to construct 
a dam on the Santee river and another on 
the old Santee-Cooper canal. The proposed 
hydroelectric plant will be located near Pinop- 
olis, about 35 miles north of Charleston, and 
the transmission system would cover the 
eastern half of South Carolina and extend 
into North Carolina and Georgia. 


Rate Cuts Total $1,400,000 


A $1,400,000 reduction in annual electrical 
rates to the consumers of South Carolina 
has been the result of investigations made 
by experts of the railroad commission and 
from conferences between the executives of 
the power companies and the regulatory 
body. The reduction figures were contained 
in a statement by Thomas H. Tatum, chair- 
man of the commission, according to The 
Columbia Record. 

In addition to the actual saving in electric- 
ity, gas schedules have been revised down- 
ward slightly in several municipalities and a 
20 per cent reduction in telephone rates is 
now in litigation in the supreme court. 


¥ 
Utility Faces Suspension 


HE railroad commission recently ordered 
the Santee-Cooper Package Company of 
Moncks Corner to show cause why its right 
to operate as a public a should not be 
suspended, according to The Columbia Record. 
Dr. W. K. Fishburne, chairman of the 
board of trustees of the Berkeley county hos- 
pital had complained to the commission that 
power service was so irregular and undepend- 
able that activities at the hospital have been 
seriously handicapped. 
The hearing was set for October 25th. 


7 


Tennessee 


TVA Not under State Control 


DY” E. Lilienthal, TVA power director, 
told the railroad and public utilities 
commission recently that “my recommenda- 


tion to the (TVA) board would be that 
we cannot, under the Constitution, voluntarily 
subject ourselves to state regulation.” 
Lilienthal, giving evidence before the com- 
mission in favor of the sale of Tennessee 
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Public Service Company holdings at and 


near Knoxville to the TVA, said that “the 
TVA plans to render electric service to the 


7 


present customers of the Tennessee Public 
Service Company and such others as may care 
to take the service.” 


Texas 


New Gas Rate Accepted 


E* Paso’s dual gas rate schedule, providing 
for 55-cent fuel, has been unanimously 
approved by the city council, according to 
The El Paso Times. 

The new schedule, which allows consumers 
to choose between the present rate, slightly 
revised, and an optional schedule providing 
for fractional savings over the old rate after 
consumption passes 2,800 cubic feet per month, 
bed apply to fuel consumed after November 


Gas consumers must make final selection 
of their rate schedule for the next twelve 
months by January 15, 1935, according to 
notices to be sent to approximately 12,000 
customers of the Texas Cities Gas Company. 

Users who wish to remain on the old sched- 
ule were requested to notify the company 
of their choice before November Ist. Unless 
otherwise advised, the company will place 
customers on the new optional schedule, which 


e 


calls for payment of $2 for the first 200 
cubic feet of gas and 55 cents per thousand 
cubic feet up to 25,000 for the month. 

Consumers, who are dissatisfied with their 
choice before January 15, 1935, will be 
—— to the other rate, company officials 
said. 

- 


Pipe-line Firms Must Conform 


ppmeceee companies were given pointed 
warning recently that if they want to do 
business in Texas they must conform to 
regulations of the railroad commission, ac- 
cording to The Austin American. 

At the first hearing of its kind in Texas, 
commission employees testified that certain 
companies seeking renewal of operating per- 
mits, or original permits, had violated the 
commission’s orders by transporting “hot” 
oil, and recommended that the permits not 
be granted. 


Virginia 


Dam Awaits Power Threat 
Denial 


FFICIALS of the Appalachian Electric 
Power Company were quoted recently 
as saying the company will proceed more 
rapidly with the construction of its new 
river dam whenever, in the opinion of com- 
pany counsel, it is demonstrated that Federal 


Power Commission threats are “not in good 
faith” and “the commission, so to speak, 
slept on any rights it might have.” 

Projects of the Appalachian Company, ac- 
cording to the Associated Press, are calculated 
by the company to produce enough power 
to light every home in Virginia. The com- 
pany’s moves have been interrupted by litiga- 
tion involving proper licensing. The com- 
pany operates in Virginia and West Virginia. 


_ Washington 


Seattle Weighs Power Plan 


EATTLE had a new problem in municipal 

ownership to consider when City Light- 
ing Superintendent J. D. Ross recently laid 
out a plan to purchase all of the Puget 
Sound Power & Light Company’s properties 
in western Washington and at Rock Island, 
in the Columbia river near Wenatchee, and 


to extend city light’s operations and service 
throughout this vast area. 

The value of these power company holdings 
was estimated by Ross at about $95,000,000 
and, according to The Seattle Daily Times, 
he proposed that they be taken over with 
50-year city light utility bonds at 5 per cent 
interest to be paid off out of earnings of the 
greatly enlarged municipal system. 
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HE Massachusetts Department of 

Public Utilities, in revising rates 
of the Edison Electric Illuminating 
Company, expressed the opinion that an 
electric utility could not require cus- 
tomers receiving service under non- 
competitive rates to stand the losses 


Utility Must Stand Its Losses from Voluntary 
Competitive Rates 


ment of such rates should generally be 
left to the discretion of the company. 
Although thus recognizing this man- 
agerial function, the department said : 
On the other hand, where the noncom- 


petitive rates, in times of business depres- 
sion, continue to render the same revenue 


rm page : - 

sustained under voluntary competitive that they did in times of business prosperity, 
nted and in fact return a greater yield, and thus 
> do rates. : continue to return the same or a better 
. The department reiterated a former return upon that portion of the capital de- 
ac- opinion that except in unusual circum- voted to that class of customers, we see 

stances the department ought not to ro ae a a ple pie nn oo 
xas, i i , 
ain undertake to establish the entire rate because the company has suffered .and is 
Der structure of a company as this is a suffering a severe shrinkage in revenue 
the matter which falls largely within the from the competitive rates where it has 
ot” field of management, and unless com- been left largely free to establish such rates 
not “i ° as it might determine. 

petitive rates are such as impose a 


burden upon customers paying under 
the noncompetitive rates or result in un- 
reasonable discrimination the establish- 


Re Customers of Edison Electric Il- 
luminating Co. of Boston (D. P. U. 
4439, 4444, 4678). 


& 
Change from 25- to 60-Cycle Current Is Refused 


od 

ik A CIVIC organization outside of the higher price than if the current were 
c- city of Buffalo, New York, peti- 60-cycle. 

od tioned the New York commission’ to The extra cost of appliances to be 
of require a change in frequency from 25 used on 25-cycle current was admitted 
* to 60 cycles. The commission refused by the company, but it protested that 
- to compel such a change in view of a change to 60-cycle current would in- 
A. the financial inability of the company  volve radical changes in the entire sub- 








and the unwillingness of consumers to 
pay any part of the cost of changing 
appliances. 

The customers complained that they 
owned homes and paid taxes, yet if 
they wished to rent homes to persons 
who had lived in Buffalo, the prospec- 
tive tenants found out they had to 
change cycle and pay greater rates, and 
therefore they would not move. More- 
over, if the customers wished to pur- 
chase electrical appliances which were 
affected by cycle, they had to pay a 
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station equipment, transformers, meters, 
voltage, and street-lighting regulation. 
It would also mean duplicate construc- 
tion during the change-over and the 
changing of consumers’ meters, and in 
addition the consumers would have to 
change the major portion of their equip- 
ment. As an operating proposition, the 
present three-point connection for cur- 
rent supply would have to be changed 
to a one-point connection with inter- 
connecting lines, which would impair 
continuity and efficiency. 
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The company had, during the pre- 
vious year, made a substantial reduc- 
tion in rates. under order of the com- 
mission, and it was found that neither 
the company’s operating income and 
rate of return nor its current funds 


and credit position warranted the ex- 
penditure which would be necessary 
for a change in current frequency, de- 
sirable as that in itself might be. Re 
New York State Electric & Gas Corp. 
(Case No. 8246). 


e 


Voluntary Services by Utility Not Credited against 
Assessment for Regulation 


N Wisconsin, as in some other states 

during recent years, public utility 
companies have been assessed for the 
cost of regulation. The Wisconsin law 
places a restriction upon the amount 
to be assessed against the company. 
Objection was made by the Wisconsin 
Telephone Company to bills rendered 
by the commission on the ground that 
the commission had exceeded “the 
four fifths of one per cent assessment 
when we consider the bills rendered, 
‘plus salaries, wages, and traveling ex- 
penses of employees of said telephone 
company who have been temporarily 
loaned or transferred to and who per- 
formed labor and services and incurred 
traveling and other expenses during 
1934 at the request of said commis- 
sion.’ ” 

The commission overruled this objec- 
tion with the statement that it did not 
consider that the services of the persons 
listed in the objections were a proper 


charge against the commission, or, as 
the company expressed it, to be treated 
as a credit in favor of the company 
against the four-fifths assessment. The 
commission said: 


These persons, as we look at the situa- 
tion, continued as employees of the tele- 
phone company, worked telephone com- 
pany hours, were obliged to comply with 
the telephone code, did not have their pen- 
sion rights abridged nor did they in any 
other way suffer an interruption of em- 
ployment by the telephone company. 

Their services were a gratuity. We have 
always so understood it. 

We are now advised, however, that the 
company takes a different view of the 
matter. Under these circumstances, we do 
not desire to utilize the help of these per- 
sons any longer than the company is will- 
ing. 

We recognize that these individuals have 
rendered substantial assistance to us in this 
task of investigation and we desire to ex- 
press our appreciation. 


Re Wisconsin Teleph. Co. (2—U-35 et 
al.). 


e 
No Dedication of Utility Facilities to Unprofitable 


Branch 


FEW years ago the Service Transit 

Company took the place of the 
Helena Electric Railway Company, 
which had been rendering street railway 
service in Helena, Montana. A small 
community within the city limits did 
not receive street railway service, but 
upon representations of prospective pat- 
ronage the motor carrier company ex- 
tended a branch line to this community. 
Patronage failing to develop, the Mon- 


Service 


tana commission has permitted aban- 
donment of the branch. 

It was urged by patrons that the com- 
mission should deny authority to aban- 
don if the company were making a fair 
return upon the system as a whole. 
The commission stated that it was fa- 
miliar with the general principle which 
the protestants had in mind, that trans- 
portation companies must take the lean 
with the fat, but it did not believe that 
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it had application to the present state 
of facts. It was noted that the com- 
pany was not earning a fair return on 
the value of the properties devoted to 
the public service throughout its whole 
system. Moreover, operations on the 
branch produced only about 42 per cent 
of the cost of rendering the service. 


_The circumstances under which the 


branch line had been established also 
entered into the decision apparently. 
The commission said: 

In establishing the service on this branch 


under the circumstances indicated, it may 
not be contended that Service Transit Com- 


7 


pany made an irrevocable dedication of its 
property to the use of the public at Lenox. 
The viewpoint must be indulged that it 
established service, that is, devoted its prop- 
erty to this public service upon the assum 
tion that the community would supply suffi- 
cient traffic on a reasonable basis to yield 
the operating costs and a fair return. It 
having been developed here that there is 
no disposition upon the part of the commu- 
nity to make a reasonable use of the facilities 
offered and that future operations on the 
Lenox branch must be at a loss, applicant 
has the right to discontinue this unprofit- 
able operation. 


Re Service Transit Co. (Docket No. 
1755, Report and Order No. 1653). 


Rate Increase through Change in Classification 
Must Be Approved 


—— was rendered by a telephone 
company in Nebraska to a lumber 
yard with an extension telephone to 
an ice house. The extension service 
was furnished under an agreement at 
a specified rate during five months of 
each year. When the company refused 
to reconnect the extension service one 
year, the commission ordered reconnec- 
tion. 

The company sought to justify its 
refusal to furnish extension service by 
asserting its right to change the classi- 
fication from business extension service 


at the business extension rate to regu- 
lar business service at the regular busi- 
ness rate. The commission, however, 
ruled that while it did not hold that a 
telephone company cannot lawfully 
change its classification of service with- 
out approval of the commission, where 
such a change results in an increased 
rate the change cannot lawfully be 
made unless agreed to by the patron 
or upon application to and an order 
by the commission. Malone-Gellatly 
Co. v. Farmers Independent Telephone 
Co. (Formal Complaint No. 762). 


e 


No Deductions Allowed in Determining Gross Earnings 
for Tax Purposes 


HE Arkansas Supreme Court on 

rehearing has affirmed a judgment 
of the Pulaski Circuit Court which di- 
rected Commissioner of Revenues Earl 
R. Wiseman to collect a tax on the 
gross income of the Fort Smith Gas 
Company for support of the state fact 
finding tribunal. It has been stated 
that the existence of the tribunal de- 
pended upon favorable court action in 
this case, since the tribunal would have 
to cease operations for lack of funds 
if these taxes could not be collected. 


The law of 1933 which created the. 
fact finding tribunal fixed a tax of $2 
on each $1,000 of gross earnings as a 
fee for the fact finding facilities pro- 
vided by the act. Last June, by a four- 
to-three decision, the supreme court 
held that the term “gross earnings” 
meant the difference between the 
amount the gas company paid a pipe- 
line company for the gas and the 
amount received from customers for 
sale of the fuel. Under this decision, 
it was held that the tax should be col- 
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lected on $192,819.82 instead of on 
$407,588.83, the amount received by 
the company for the sale of the gas. 

A petition for rehearing was filed, 
and on account of the death of one 
of the judges a new judge was appoint- 
ed to the court. The position taken 
by the new judge resulted in the recent 
ruling. The court states in this opinion: 


It will be observed that the word “fee” 
is used instead of “tax,” and we think that 
word is used in the sense that it is a 
“charge fixed by law for services of pub- 
lic officers or for the use of a privilege 
under the control of the government.” 
The charge made is of the same kind and 
class as that usually made, as authorized, 
by statute, in municipalities for license fees, 
which are assessed or fixed by city coun- 
cils, not as revenue charges, but in order 
that the regulations, inspections, etc., may 
be had without expense to the municipality. 
The law in such matters is too well known 
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and recognized to require citations or au. 
thorities. 


The conclusion reached was that the 
term “gross earnings” meant the entire 
receipts without deduction for any ex- 
penditure or any cost of operation or 
other expense or cost of the service, 
A dissenting opinion was written by 
Mr. Justice Smith who stated: 


There is nothing to indicate that the 
general assembly did not use the term 
“gross earnings” in the sense in which it 
is ordinarily employed and as ordinarily 
understood, and if this is true it cannot 
be interpreted as meaning the collection of 
invested capital used to purchase an article 
bought for resale, which it would be if 
the gas company is required to pay a tax 
on the purchase price of the gas which 
it bought to distribute and resell. 


Re Fort Smith Gas Co. 


4 . 
Return of 33 Per Cent Held Excessive for Municipal Plant 


ee Wisconsin commission, upon 
investigating the rates of the city 
of Princeton, which operates an electric 
utility, found that a return of 33 per 
cent was indicated on the rate base, and 
the commission in ordering a rate re- 
duction held that a return of 6 per cent 
was reasonable. 

The commission in this case, as in 
several other recent cases, recognized 
that in the electric industry a large 
portion of the costs of rendering serv- 
ice is not only fixed but incurred 


jointly for all classes of customers. 
Under these circumstances, it was said, 
it is difficult to state precisely the total 
cost of serving any one group or any 
individual customer. Still it was said 
to be essential that the cost of service 
be recognized both in the form of the 
rate and in the price charged if un- 
reasonable discrimination is to be avoid- 
ed and the fullest use made of the 
utility’s investment. The commission 
approved a fixed-charge form of rate. 
Re City of Princeton (2-—U-690). 


€ 


New York Commission Orders Electric Rate Reduction 


B Ngecvey ed reduction of 20 per 
cent in electric rates, effective No- 
vember Ist, has been ordered by the 
New York Public Service Commission 
in the case of the Bronx Gas and Elec- 
tric Company, a subsidiary of the Con- 
solidated Gas Company. 

The estimated annual savings to cus- 
tomers approximate $520,000. This re- 
duction, said Chairman Milo R. Maltbie, 
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will remain in effect until a final deter- 
mination is made in the rate proceeding. 

It was found that, according to the 
company’s own figures, the rates now 
being charged yielded $431,800 in ex- 
cess of a 6 per cent return. After ad- 
justments of the company’s figures, the 
commission found that the company 
earned $483,000 in excess of a 6 per 
cent return. Chairman Maltbie stated 
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that “As 6 per cent is more than busi- 
ness enterprises which are not regulated 
have obtained upon the average during 
this depression, it is apparent it is the 
maximum rate which should be al- 
lowed.” It was pointed out that a re- 


e 


duction of $520,000 in operating reve- 
nues would not mean the same reduc- 
tion in operating income available for 
return, since four taxes which the com- 
pany pays would be considerably re- 
duced. Re Bronx Gas & Electric Co. 


Other Important Rulings 


HE United States Supreme Court 

denied a review of a lower court 
decision upholding the action of the 
city of Paragould to construct an elec- 
tric light plant. The Arkansas Utilities 
Company claimed that the plant would 
enter into competition with its own 
plant and have the effect of destroying 
its business and property. It claimed 
ownership of a franchise which prohib- 
ited the city from constructing a com- 
petitive plant. Arkansas Utilities Co. v. 
Paragould. 


The United States Supreme Court 
found that the West Ohio Gas Com- 
pany had shown jurisdiction in an ap- 
peal from the Ohio Supreme Court up- 
holding a commission order fixing rates 
for gas supplied to customers in Lima, 
Ohio. West Ohio Gas Co. v. Ohio 
Public Utilities Commission. 


The Iowa Grange Power-District bill 
has been held unconstitutional by Su- 
perior Court Judge J. J. Jeffers on the 
ground that property owners are not 
allowed an opportunity to express their 
wishes as to having their property in- 
cluded in the districts. This ruling, un- 
less reversed by the state supreme court, 
would prevent putting the question of 
forming a power district in Lincoln 
county before the voters in November. 
The judge overruled a demurrer by the 
county commissioners against the in- 
junction sought by the Washington 
Water Power Company, the Great 
Northern Railway Company, and the 
Northern Pacific Railway Company to 
prevent the question from going on the 
ballots. 


The Montana commission, upon au- 
thorizing a company to abandon public 
utility heating service, recognized the 
right of the company to withdraw from 
public service upon reasonable condi- 
tions. It attached conditions that sixty 
days’ notice be given and that an oppor- 
tunity be afforded to customers to op- 
erate the heating plant until the end of 
the heating season. Re Valley Mercan- 
tile Corp. (Docket No. 1709, Report 
and Order No. 1652). 


The state supreme court of North 
Dakota upheld the right of the city of 
Devils Lake to issue $400,000 in special 
obligation bonds for construction or 
acquisition of a municipal electric plant. 
The court held that the board of rail- 
road commissioners had no authority 
to determine, supervise, or regulate 
rates or charges fixed by the city where 
voters had authorized the purchase of 
such a plant, with costs to be paid 
from net earnings. The court ruled that 
it was not necessary to secure a cer- 
tificate of convenience and necessity 
from the railroad commisioners. Thom- 
as v. McHugh et al. 


An order of the Pennsylvania com- 
mission requiring a water main exten- 
sion was sustained by the superior court 
where the prospective revenues would 
be approximately 10 per cent of the 
cost of the extension and the company 
could file a general rule to protect itself 
against service applications by applicants 
who might withdraw from their com- 
mitments. Latrobe Water Co. v. Pub- 
lic Service Commission (No. 453). 


Note.—The cases above referred to, where decided by courts or regulatory commissions, 
will be published in full or abstracted in Public Utilities Reports. 
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Appendix 


Important addresses on questions of public interest 
delivered at the annual convention of the Section 
of Public Utility Law of the American Bar Asso- 
ciation at Milwaukee, August 27 and 28, 1934. 





Government Ownership and Competition 
By HENRY G. WELLS* 


ustom has decreed that the chair- 

man of the Section shall deliver 
an opening address. Your present 
chairman yields to that custom but de- 
sires at the outset to make it clear that 
while the address may be construed as 
official, the views expressed are wholly 
unofficial and merely the personal ideas 
of the individual. And it may very 
well be that these ideas have little in 
common with the strictly legal problems 
of utilities. However, in view of the 
general tendency of the time in mixing 
law and economics, a little overempha- 
sis on the economic side may not be out 
of place. And anyone interested solely 
in public utility law must at least be 
sufficiently interested to keep enough of 
the industry alive to provide legal 
problems for somebody to solve. 


OVERNMENT ownership of this and 

that has been a fruitful topic of 
discussion for years. Its popularity 
has ebbed and flowed. But always the 
honest believers in such doctrine have 
assumed that the government, whether 
Federal, state, or municipal, would take 
over the existing property rather than 
create new, and would compensate the 
existing owners of whatever property 
it so took over. And certainly the own- 
ers of property susceptible to govern- 
ment activity had assumed that there 
was some legal support for such a the- 
ory. Many statutory provisions recog- 


*Chairman of the Section, member of the 
Massachusetts Department of Public Utilities, 
and former president of the National Associa- 
tion of Railroad and Utilities Commissioners. 


nize it and the decisions of the courts 
interpreting the Fourteenth Amend- 
ment have certainly gone so far in the 
recognition of property rights that it 
would seem that at least the courts 
would allow the owners to get some- 
thing for their property. But now gov- 
ernments are going into the electric 
business in competition with the exist- 
ing companies, disregarding largely the 
interests of owners of the latter, not 
buying them out but forcing them out 
without compensation, and the sole pur- 
pose alleged is to provide a “yardstick.” 
What will be left to measure with the 
yardstick after the various governmen- 
tal agencies have finished is problemati- 
cal. 


Po from the legal right to enter 
into such competition is the ques- 
tionable judgment of such governmental 
activity, particularly after millions of 
citizens have invested in business enter- 
prises with the usual attendant risks of 
such investment but not anticipating 
such a risk as government interference. 
Someone has recently said: “Govern- 
ment competition does not fall within 
the class of ordinary risks because every 
citizen has the right to suppose that his 
government will not use the power and 
resources of all the people to destroy 
the business, the savings, and invest- 
ments of a part of the people.” But if 
the government must go into competi- 
tion, the least that could be expected 
from it would be fair competition. In- 
stead, while ostensibly launched on a 
crusade to do away with unfair compe- 
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tition, by its own acts it creates unfair 
competition. It attempts to force the 
industry into compliance with code pro- 
visions which it does not itself live up 
to. It strives to raise prices of mate- 
rials and labor in use’in the industry 
and when the industry cooperates to 
that and while not looking for praise it 
is met with accumulated and persistent 
abuse and a demand for lower prices 
of its own commodity. Additional and 
special taxes are levied on the industry 
and the government competitors are 
specifically exempt; and revenue from 
such taxes paid by the industry and by 
the owners of the industry is used in 
part to finance the government com- 
petitors. It is a new thought in gov- 
ernment that tax revenue be used to 
impair the source of such revenue. 


| Dgenee are made to municipalities to 
establish plants in competition with 
existing ones. But above all, millions, 
yes perhaps it will total billions, are be- 
ing spent by the Federal government in 
establishing its own competing plants. 
While one of the important aims of the 
government crusade is to reduce and 
prevent, so far as possible, overproduc- 
tion, yet the capacity of existing plants 
is far in excess of possible use, not only 
in the country as a whole but particu- 
larly in the areas where government 
competition is already being set up. In 
the area of the Tennessee valley or 
Muscle Shoals development, only one 
half of the available capacity of exist- 
ing plants was being used and only one 
third of such capacity was being used 
in the Columbia river area, where two 
other large government plants are being 
constructed. 

From the best figures available, in the 
country as a whole, the industry oper- 
ated at an average of 36.2 per cent of 
its capacity in 1929 and at only 26.3 per 
cent in 1932. Yet still other plants are 
in contemplation. But it is sometimes 
answered that large tracts of land are 
being made available for agricultural 
purposes by these tremendous expendi- 
tures, yet the cabinet member in charge 
of agriculture has stated that he desires 


to do away with one third of that land 
now in use and they are even paying 
owners of such land for not producing. 
It looks like more work for the A. A. A. 


HAT reasons are given for the 

present attitude of the govern- 
ment? What is the cause of the exist- 
ing feeling on the part of a substantial 
portion of the public? This attitude and 
feeling undoubtedly in large part are 
due to the spectacular collapse of cer- 
tain holding and interrelated companies 
and to abuses that have grown up in 
times of depression in other such com- 
panies. But this attitude and this feel- 
ing fail to distinguish between such 
companies and the operating companies. 
Excessive issuance of securities and so- 
called write-ups of such companies is in 
no way overcapitalization of operating 
companies. Payments to the former by 
the latter for various kinds of services 
and other so-called up-stream payments 
can be curbed with proper state legisla- 
tion and state regulation. These hold- 
ing companies unable to meet such re- 
quirements will have to reorganize or 
disappear. 

Nothing too severe can be said about 
certain practices that have come to light 
in the last few years, but these practices 
do not justify such wholesale condem- 
nation of an entire industry or the un- 
fair denunciations sometimes directed 
at all the individuals engaged therein. 
Certain bankers were guilty of unfair 
practices, but the whole banking indus- 
try is not thereby put on the spot. We 
do not expect to do away with legal or 
medical professions because there are 
dishonest lawyers -or medical fakers. 
Such evils as continue to exist can be 
weeded out without destroying the en- 
tire industry. 


B” what is to be the result of the 
present agitation and activities? 
The faults of the holding companies are 
to be remedied by destroying the under- 
lying operating companies. The losses 
to investors in holding company securi- 
ties are to be compensated for by great- 
er losses to investors in operating com- 
pany securities. 
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If government officials are interested 
in the security holder, the small inves- 
tor, as some spokesmen have alleged, 
are they aware that taking the low base 
of January 1, 1933, such investors in 
utility securities have incurred losses 
that make the Insull losses, as someone 
has described it, like penny ante losses. 
For illustration, taking five first mort- 
gage bond issues of five operating com- 
panies in the Muscle Shoals area, the 
price index in the aggregate for Janu- 
ary, 1933, was 88.2 and for November, 
1933, was 58.2 or 41.8 below par value. 
Let me also quote from a recent letter 
written to a daily newspaper by a utility 
investor : 

The TVA, in purchasing the property of 
this company (under threat of duplicating 
its facilities), has paid a price for the com- 
pany’s property, which, after providing for 
the bonds, will allow the princely sum of 
between $35 and $40 per share for the 
preferred stock. . . . 

The common stock obviously becomes 
worthless. 

Therefore, I think that all investors, par- 
ticularly public utility shareholders, and 
more particularly those threatened with con- 
fiscation by the duplication of facilities by 
the TVA, should without reservation sup- 
port the “New Deal” and the administra- 
tion, 100 per cent in its campaign for the 
“establishment of the golden rule in the 
temples of high finance” and “general hap- 
piness for all,” except those wicked men 
and women who have been so sinful as to 
save a few dollars and invest them in 
American industry. 


Bz: not alone the individual investor 
is affected by these policies. Every 
insurance policy holder, every bank de- 
positor whether savings or commercial, 
all those interested in colleges, schools, 
churches, hospitals, welfare institutions, 
fraternal organizations, that hold these 
securities are vitally interested. It is 
safe to say that more than half the 
population of the country is directly or 
indirectly affected by the present situa- 
tion. 

It may be said that reference to de- 
struction of an industry is altogether 
too strong language but there are al- 
ready strong indications of what is go- 
ing to happen. In the Muscle Shoals 
area, where already there was twice the 


needed potential capacity, the business 
of the private companies is being raided. 
In the Columbia river area, as has al- 
ready been pointed out, there is three 
times the needed capacity. 

Only three things can happen. The 
market must expand tremendously to 
absorb such a large increased capacity 
without detriment to the private com- 
panies. That would seem to be impos- 
sible. The other two possibilities are 
that the private plants will be forced 
out of business or the public plants will 
fail. The latter will never be allowed to 
happen, no matter what may be the re- 
sulting deficits and burdens on the tax- 
payers. No, the yardstick is more like 
the ruler of olden schoolboy days, ex- 
cept that it is to be applied alike to the 
well-behaved as to the incorrigible. 


HAT is being done to bring this 

situation home to those directly 
and indirectly interested? Very little, 
as yet. While propaganda of a mislead- 
ing type, without support of reliable 
statistical evidence, is continuously be- 
ing circulated, to the detriment of the 
industry, the industry itself has been so 
brow-beaten and intimidated that it ap- 
parently dares not reply for fear of 
further political assault. Many state- 
ments thus circulated are obviously un- 
true, yet go unanswered and hence are 
believed by a multitude of citizens. 
Take as an illustration this quotation 
from a distinguished United States Sen- 
ator, clipped recently from a religious 
publication which goes into the homes 
of a large number of members of 2 
powerful denomination : 

The amount of taxes the corporations pay 
amounts to only a few mills per kilowatt 
hour, but they double the price of their 
product and cry out that they must do so 
to pay their taxes. 


I doubt if the Senator can point out 
a single company in the country that 
has doubled its rate in the last ten years 
or longer when taxes have increased in 
far greater proportion than any other 
expense. Certainly in so far as the re- 
cent 3 per cent levy is concerned, which 
was removed from the customers and 
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placed upon the companies, most com- 
panies that I know of have absorbed it 
without increasing the rates at all. Yet, 
so far as I am aware, that statement is 
still being circulated and has not yet 
been challenged by the industry. 

Many foolish and improper activities 
were undoubtedly engaged in by the 
utilities, and much of the criticism was 


‘ justified. But should not the critics be 


bound by a similar code of fair conduct? 
And if the latter disseminate misleading 
and false information, are the utility 
companies to be estopped from making 
answers and corrections ? 


T is significant that the Federal Trade 
Commission was authorized to in- 
vestigate only propaganda against gov- 


ernment ownership. Have not the ad- 
vocates of private ownership the same 
right to set forth their side of the ques- 
tion as the advocates of public owner- 
ship? If the latter can talk their doc- 
trines from the public platform, teach 
them in schools and colleges, write them 
in newspapers and magazines, will they 
deny the same right to the former? 
Freedom of speech is still guaranteed by 
the Constitution and it ought not to be 
lost, whether such loss is occasioned by 
law cr by political intimidation. 

The American people have an innate 
sense of fair play. They should be al- 
lowed to learn the true facts with re- 
spect to these important questions. 
They should be given the opportunity 
to exercise that sense of fair play. 





Regulation of Public Utilities 
By RICHARD T. HIGGINS* 


will confine my remarks to some 

general and more or less personal 
thoughts pertaining to regulation of 
public utility companies, without at- 
tempting to analyze and quote from the 
numerous judicial, scientific, and expert 
opinions which deal, sometimes conflict- 
ingly, with practically every phase of 
regulatory power and procedure. The 
subject has been so thoroughly discussed 
that I do not expect to contribute any 
material enlightenment. The decisions 
of the United States Supreme Court 
alone, on matters pertaining to Federal 
and state regulation of railroads and 
public utilities, if compiled as a separate 
work would represent many volumes, 
and I am going to assume that you, as 
members of the American Bar Associa- 
tion and interested in utility problems, 
are familiar with all of these decisions. 
If I am wrong in my assumption, it is 
because I am attributing to you far 


*Late Chairman of the Connecticut Public 
Utilities Commission and President of the 
Nationai Association of Railroad and Utilities 
Commissioners ; deceased September 16, 1934; 
address read before convention. 


more knowledge of our Supreme Court 
decisions than I can possibly hope to 
have. 

Fundamentally, regulation is an ad- 
ministrative and not a judicial function 
although, at times, it necessarily par- 
takes of a semi- or quasi-judicial na- 
ture; but commission procedure, gen- 
erally, should be legislative and not 
judicial. The powers of a regulatory 
body are limited by the powers directly 
or impliedly granted to it by legislative 
enactment as part of the police powers 
of the state and naturally can be no 
greater than the powers which the legis- 
lature itself has. The powers of state 
regulatory commissions are diverse, de- 
pending upon the legislative enactments 
of the several states, as up to the present 
time there is lack of uniformity in state 
legislation in this matter. 


o- commissions and the police 
powers of the state are limited by 
constitutional provisions to state matters 
or intrastate business, as distinct from 
interstate commerce over which Federal 
authority is paramount. The Federal 
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government, through its authorized de- 
partments, has been justly insistent that 
no state authority shall infringe upon 
the natural and constitutional powers of 
the Federal government, and the several 
states have tried to be insistent in re- 
serving and preserving their natural and 
constitutional powers over purely state 
matters but the gradual tendency, which 
has been taking place, of transferring 
the reserved powers of the state to the 
implied powers of the Federal govern- 
ment, increases the difficulty of drawing 
the line of demarcation between state 
and Federal jurisdiction. 

The surrender of individual rights 
and responsibilities to the municipality, 
and by the municipalities to the state, 
and by the state to the Federal govern- 
ment, is creating a centralized power 
never contemplated by the union of 
states, but the rapid development of 
industry, particularly industry engaged 
in interstate commerce, necessitates Fed- 
eral authority under the brief clause in 
the Constitution giving Congress power 
to regulate commerce with foreign na- 
tions and among the several states. 


HE broad powers of the Federal 
government under the provisions 
of the Fourteenth Amendment of the 
Constitution have been repeatedly in- 
voked in connection with utility regula- 
tion of intrastate business. The so- 
called Johnson Bill (§ 752), passed by 
the recent session of the Congress, 
should have the result of preventing 
unnecessary Federal intervention and 
injunction in purely intrastate business. 
In such cases state courts have juris- 
diction to protect both state and Feder- 
al constitutional rights of parties. 
State commission regulation of steam 
railroads originated about the middle of 
the past century. Federal regulation of 
railroads engaged in interstate com- 
merce was vested in the Interstate Com- 
merce Commission in 1887 and state 
regulation of public utilities generally 
originated during the first decade of the 
present century and, today, every state 
in the Union except Delaware has a 
commission exercising varying degrees 
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of regulatory authority over railroads 
and public utilities. 

In the operation and regulation of 
utilities, as in other lines of endeavor, 
there are certain cardinal principles, 
even in these times of rapid regenera- 
tion, which must be taken into consid- 
eration, such as natural and inescapable 
economic laws, long-established consti- 
tutional rights, and the everlasting 
principles of legal justice. 


Pome utility companies supply the 
people of the Nation with a service 
absolutely essential to their comfort, 
happiness, and prosperity in life, and no 
form of industry is more constantly ex- 
ploited, politically attacked, and govern- 
mentally supervised than the utility 
business. The utility industry is today 
very much in the public and political 
limelight and state commission regula- 
tion is not entirely free from criticism. 
We may well assume that some utilities 
have failed in the ethical and financial 
principles of fair dealing and that state 
commissions have at times erred in their 
policies of regulation. To assume 
otherwise would be contrary to the 
well-known frailties of human nature 
and the fallibility of human judgment, 
but isolated cases should not smear the 
whole with the tar of dishonesty. 

My experience covering a period of 
twenty-four years in regulatory work 
leads me to believe that utility execu- 
tives measure up in honesty, integrity, 
and ability with the executives and man- 
agerial officers in business generally, and 
that state commissioners, as a whole, 
are as true to their oath of office and as- 
sumed public duties as any class of gov- 
ernmental officers in the country. 

The rendition of adequate service at 
reasonable rates is the prime obligation 
of utility companies and the enforce- 
ment of this obligation is the principal 
duty of a regulatory commission. Ade- 
quate service is the just demand and 
the legal right of the public. Reason- 
able rates are of like importance but 
the expression “reasonable” applies with 
equal force to the patrons as well as to 
the utility, for when the utility fails 
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to receive a reasonable price for its 
service, adequate service cannot be per- 
manently maintained and patrons and 
communities served become the prin- 
cipal losers. In the regulatory field, in 
recent years, many legal and technical 
complications have developed making 
the administrative function of deter- 


_ mining just and reasonable rates an in- 


creasingly difficult task. 

The mergers, expansions, intercorpo- 
rate relations, interstate transactions, 
and extraneous corporate financing of 
utility companies, coupled, in -many 
cases, with a supertechnical and ex- 
tremely complicated rate structure, add 
to the difficulties and confound the ex- 


perts. 


— determination of the rate base 
or the amount in property dollars 
upon which the utility is entitled to earn 
a fair return, and the rate of return 
upon such rate base, are the principal 
issues involved in a rate case. Prin- 
ciples of rate making and the method 
of determining the rate base or fair 
value of the utility property used or use- 
ful in the rendition of public service 
were carefully considered and a general 
policy laid down by the United States 
Supreme Court in the early and often 
quoted case of Smyth v. Ames. This 
case definitely determined that the fair 
value of the utility property at the time 
ot the investigation is the measure in 
dollars upon which the utility company 
is entitled to earn a return and that in 
determining the fair value or rate base, 
certain indices of value such as cost of 
reproduction new less accrued deprecia- 
tion, original or historical cost, and the 
amount expended in permanent im- 
provements must be taken into consid- 
eration. The trend of numerous court 
decisions subsequent to the Smyth v. 
Ames Case down to the recent and pos- 
sibly continuing economic depression, 
while following the general principles 
laid down in the early case, has been to 
give increasing weight to cost of repro- 
duction new less accrued depreciation, 
so that the principal guide for deter- 
mining fair value became the reproduc- 


tion cost of the property new less ac- 
crued depreciation at prices current at 
the time of the investigation. State 
commissions, some of them somewhat 
reluctantly, followed court rulings giv- 
ing dominant weight to reproduction 
cost appraisals. 


|B ye om the high price levels from 
about 1918 to 1930, reproduction 
cost appraisals, at current prices less 
accrued depreciation, were materially 
more than the book value or historical 
cost. Book value or historical cost is 
an amount that should be easily and 
accurately determined from an exam- 
ination of the company’s books, if prop- 
erly kept, and closely represent the 
amount of money actually invested in 
the plant and equipment designed to 
serve the public. A reproduction cost 
appraisal is necessarily somewhat the- 
oretical in attempting to say what it 
would cost today to reproduce new a 
more or less ancient plant, some units 
of which may have become obsolete, 
and the final result is largely an opinion 
estimate concerning which separate, 
reputable engineering firms may, and 
usually do, materially differ. An in- 
ventory and appraisal of all the units 
(and usually none are omitted) of a 
utility company is an expensive under- 
taking, and all of the expense is ulti- 
mately borne by the ratepayer. 

I do not wish to discredit the im- 
portance of a scientific appraisal of 
property to determine its present fair 
market value, but utility property stands 
in a class by itself. Utility companies 
receive governmental grants not for the 
purpose of carrying on a business to 
make money, but as governmental 
agents for the specific purpose of sup- 
plying the public with a necessary serv- 
ice. The reasonable cost of that service, 
including a fair return upon the neces- 
sary investment of capital, is the right 
and just demand of a utility business, 
honestly and economically managed. 
There may be an equitable variance in 
the rate of return depending upon the 
economical and successful management 
of the company. 
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ECENT decisions of the United 
States Supreme Court seem to in- 
dicate that case law is undergoing a 
material change respecting the establish- 
ment of public utility rates. There ap- 
pears to be a widening and upholding 
of commission discretion by looking 
through the form to the substance of 
their decisions. While fair present val- 
ue rather than original cost remains the 
essence of the rate base, the weight to 
be given the various indices of fair value 
in determining the rate base is changing 
in favor of original cost instead of re- 
production cost, and “going concern 
value” and “cost of financing” are being 
eliminated as intangible elements of 
property. This inference is drawn from 
recent decisions, particularly the Los 
Angeles Electric Corporation Case, de- 
cided May, 1933; Clark’s Ferry Bridge 
Company v. Public Service Commission 
of Pennsylvania, decided in 1934; Day- 
ton Power and Light Company v. Public 
Utilities Commission of Ohio decided 
also in 1934: and other recent United 
States Supreme Court decisions. The 
thought expressed in the dissenting 
opinions of Justices Holmes and Bran- 
deis, during the past decade, is today 
finding favor. 

It is unfortunate that formal rate in- 
vestigations are generally so protracted 
and so expensive. Amicable persuasion 
has a favorable influence and often ac- 
complishes more than a bitterly contest- 
ed controversy. Friendly negotiation 
between the utility and responsible rep- 
resentatives of its patrons, with the in- 
formal advice and assistance of the 
commission and its technical staff, 
might be resorted to in many cases. 


. ye exercise of sane and sound 
judgment by trained and reason- 
able men in negotiation proceedings 
should result in a fair and equitable ad- 
justment in most cases, and result in the 
elimination of red tape, the elimination 
of the expense of an elaborate inven- 
tory, and appraisal of every unit of 
property and accounting items, and the 
avoidance of an acrimonious trial and 
annoying delay. Regulation by confer- 


ence between the commission and the 
utility is an effective way of avoiding 
expensive trial and litigation. In such 
regulation, to be successful, the com- 
mission must have and merit the pub- 
lic confidence, and there must be hon- 
est codperation between the commission 
and the utility. 

Ordinarily the management and man- 
agerial policies of a privately owned 
utility company should remain in the 
hands of its executive officers who are, 
or should be, familiar with the arts of 
the particular industry and with the nec- 
essary development to meet future de- 
mands of the public. Regulatory com- 
missions with their numerous duties 
pertaining to many different classes of 
utility operations may not be qualified 
and should not be expected to act as 
executive or managerial agents of the 
several companies, but whenever there 
is found to be a destructive managerial 
policy or flagrant violation of sound 
executive judgment, the commission 
should take such action as will necessi- 
tate a change and correction of the 
company’s policies for the public’s in- 
terest. 


HE question of government regula- 

tion of holding companies is re- 
ceiving much consideration. Holding 
companies, to my mind, may have a 
proper and legitimate place in connec- 
tion with the financing and economical 
operation of operating utility companies. 
The unregulated and uncontrolled ac- 
tivities of holding companies, however, 
particularly in connection with the 
financing of their subsidiary companies, 
may result, and in certain cases have 
resulted, disastrously for the operating 
companies and their patrons. 

There are some marked disadvantages 
in connection with holding company 
control, even though well and honestly 
managed. It takes away the spirit of 
community interest as the officers hav- 
ing any degree of corporate control are 
usually far removed from the local 
activities of the operating company. It 
tends to militate against the important 
factor of good relations between the 
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utility and its patrons, and it creates the 
unfavorable condition of the commis- 
sion’s having to deal with local officers 
having no real authority. 

In the absence of government regula- 
tion of holding companies, operating 
companies and their patrons should be 
reasonably protected by a state commis- 
sion having complete regulatory juris- 
diction over the operating company, in- 
cluding the issuance of _ securities. 
Operating companies should not be per- 
mitted to loan funds to the parent or 
holding company without approval of 
the commission, and any management 
fees, interest, or other charges made by 
the holding company should, in every 
case, be carefully analyzed and passed 
upon by the regulatory commission. 
The official books, records, and accounts 
of a utility company engaged in intra- 
state business should be kept in the state 
and at all times subject to the inspection 
and jurisdiction of the state commis- 
sion. 


q P-g is a small minority and, just 
at present, a possibly increasing 
minority in favor of government owner- 
ship and operation of all utilities. Per- 
sonally, I am opposed to any such the- 
ory, principally because I believe it is 
no part of the functions of government 
to engage in business enterprises in 
competition with its subjects upon 
whom it must depend for governmental 
revenues and general governmental 
support. 

There are thousands of able executive 
and other officers and employees of pri- 
vately owned utility companies, trained 
in the art and science of their respective 
industries, inspired in the performance 
of their duties for the success of their 
companies and the natural hope of rea- 
sonable profit and reward. If complete 
governmental regulation of the rates 
and services, finances, and general oper- 
ations of the privately owned utility in- 
dustry fails, it is not logical to expect 
that government ownership and opera- 
tion, under more or less political man- 
agement, will be more successful for the 
interest of all the public. It is true that 


an individual or a private corporation 
may become financially embarrassed and 
incapacitated from carrying on, but it is 
also possible that even a nation may be- 
come so financially situated that it 
would be neither just nor equitable to 
pour public funds into a losing enter- 
prise. 


E are going through a rapid evolu- 

tion of business and economic 
policies, an evolution in our civic and 
social life whereby even the minute de- 
tails of our personal and corporate 
activities are subject not only to scru- 
tiny but to mandatory dictation. A 
large part of our time as a people, or 
rather a large part of the people, is en- 
gaged in watching and directing the 
other fellow. This is an unsound and 
wasteful policy and should not be nec- 
essary. That evils have crept into our 
social and business structure is unde- 
niable, that greed and profiteering have 
marred the banner of the utility indus- 
try is unfortunately true, but I still have 
an abiding faith in the business integ- 
rity and common honesty of the great 
mass of our American people, by whom 
and for whom our laws are enacted and 
enforced. 

The character, ability, prosperity, and 
happiness of the people of any country 
are the measure of its greatness as a 
nation. We, as Americans, feel justly 
proud of our great country; we, as 
students of law, cherish the principles 
of constitutional government; we, as 
observers of history, know that this 
comparatively new nation in the west- 
ern hemisphere was builded to its pre- 
éminence by individual initiative and 
private capital, fostered by a Constitu- 
tion and form of government designed 
to promote and protect individual lib- 
erty, life, and property. This nation 
differs from most European nations. 
It was developed and it prospered un- 
der a government of laws and not of 
men, and to my mind one of the prin- 
cipal duties of this great organization, 
the American Bar Association, is to see 
to it that that form of government shall 
continue. 
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Emergency Rates and Due Process 
By ELMER A. SMITH* 


APERS! read at the meeting of the 

Section in 1933 directed attention to 
the increasing tendency of commissions 
to enter emergency or temporary orders 
requiring reductions in rates. An im- 
petus has been given to the entry of 
such orders by the recent passage of 
laws specifically authorizing commis- 
sions to fix temporary rates, as well as 
by the continuance of the depression.» ® 
These orders and statutes but give 
articulate expression to the feeling prev- 
alent in many quarters that reductions 
in rates, particularly in days of econom- 
ic stress and strain, should be more easi- 
ly and promptly accomplished.* 

It has been said ® that where an emer- 
gency exists, the constitutional prin- 
ciples applicable to the protection of 
property from confiscation may be 
temporarily modified, or may be set 
aside entirely, and that this relates to 
procedure as well as to return. 

It has also been suggested ® that com- 
missions should be made definitely legis- 
lative, conducting such inquiries and 
granting such hearings only as seem de- 
sirable. 


se governor of New York, in sup- 
porting a bill authorizing the state 
commission to fix temporary rates, re- 
cently said 7 that the state was not seek- 
ing a law governing permanent rates, 
that permanent rates were based upon 
the Constitution of the United States 
which the state of New York could not 
change if it wanted to, the implication 
being that temporary rates are beyond 
the pale of the law. 

It seemed, therefore, that it would be 
worth while for the Section to consider, 
particularly in the light of recent cases, 
whether due process of law, even in 
these days, controls the action of a com- 
mission in entering a temporary or 

*Head of Law Department of the Illinois 


Central Railroad in Chicago, and member of 
ps Council of the Section of Public Utility 
w. 


emergency rate order.2 It will be my 
purpose to discuss this question primari- 
ly from the standpoint of procedural 
due process, of due process in its pri- 
mary sense.® As stated by Mr. Justice 
Brandeis,’ in the development of our 
liberty insistence upon procedural regu- 
larity has been a large factor. 

The first question that presents itself 
is whether due process requires a hear- 
ing before a commission may enter an 
order fixing temporary rates. It may 
seem at first blush that this is merely 
an academic inquiry, yet the cases show 
that within the past year it has been a 
practical question. 


HE Supreme Court recently had be- 

fore it ™ an order of the Interstate 
Commerce Commission,” entered with- 
out a hearing, requiring certain rail- 
roads to establish joint rates with a 
barge line. The commission had en- 
tered the order under the authority 
vested in it by a recent act of Congress 
known as the Denison Act,’ the pur- 
pose of which act, so the commission 
had found,!* was to substitute for hear- 
ings prior to its orders establishing joint 
rates, subsequent hearings upon com- 
plaint of an aggrieved party. Plainly, 
changes in rates could be quickly ef- 
fected if hearings could be postponed 
until the rates had actually been estab- 
lished. The lower court held ™ that the 
order was in contravention of the due 
process clause. During the argument of 
the case in the Supreme Court, counsel 
for the government stated that if the 
railroads filed a complaint with respect 
to the rates thus required to be estab- 
lished without a hearing, the commission 
would be bound to grant a hearing be- 
fore making the rates effective. This 
concession had not theretofore been 
made. The court said that the constitu- 
tional question raised by the railroads 
thus vanished from the case, because 
the commission stands ready to grant 
every administrative procedural right 
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that the railroads are lawfully entitled 
to claim.” 


another recent decision of the Su- 
preme Court * that had the court been 
required to determine whether the In- 
terstate Commission may fix rates with- 
out. a hearing, it would have held 
squarely that the commission possesses 
no such power. The court there held 
that a state statute which authorized an 
administrative officer to require rail- 
roads to eliminate grade crossings when- 
ever necessary for the public safety and 
convenience, but without prior notice and 
hearing, violated the due process clause. 
The court said that even if it be assumed 
that the legislature without a hearing 
might by direct order require the elim- 
ination of a grade crossing, it by no 
means followed that an administrative 
officer might do so, that there is a dif- 
ference between legislative determina- 
tion and the finding of an administra- 
tive official not supported by evidence, 
that in theory, at least, the legislature 
acts upon adequate knowledge after full 
consideration and through members 
who represent the entire public. 

The recent amendment to the Illinois 
Commerce Commission Law ® does not 
expressly provide for a hearing. The 
commission seems to have construed 
the act, however, as requiring a hear- 
ing before it may fix temporary rates.” 
It appears from one of its recent orders 
fixing temporary rates that the record 
consisted of 5,840 pages and 83 exhibits, 
which indicates that the facts had been 
developed in some detail. The Illinois 
commission in construing the statute as 
requiring a hearing has undoubtedly 
avoided litigation. The recent amend- 
ment to the Public Service Law of New 
York* empowering the commission to 
fix temporary rates, expressly provides 
for notice and hearing, as does the Vir- 
ginia statute. 


l’ would seem, however, in view of 


Pypoce that have had occasion to 
consider the validity of temporary 
orders have held that the utility is en- 
titled to a hearing,", the court in one 
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case * stating that there was not due 
process of law in the hearing that was 
accorded. 

It hardly seems probable that the Su- 
preme Court in this respect will depart 
from the principles that it has repeated- 
ly announced in dealing with the valid- 
ity of decisions of the Interstate Com- 
mission. The Interstate Act requires a 
hearing, but the Supreme Court has not 
placed so much emphasis on this pro- 
vision of the act as upon the constitu- 
tional right of a carrier to a hearing be- 
fore the establishment of rates. In a 
leading case * the court said that it had 
been distinctly recognized that adminis- 
trative orders, quasi judicial in char- 
acter, are void if a hearing was denied, 
and this principle has been reiterated in 
a long line of cases involving orders of 
both the Interstate Commission and the 
state commissions.* 

It has recently been suggested, as 
stated,* that the commissions should be 
converted into legislative bodies, grant- 
ing only such hearings as seem desira- 
ble, leaving to the courts the responsi- 
bility of determining whether the rates 
fixed are confiscatory or otherwise un- 
lawful. It would seem that any such 
plan would present grave questions re- 
specting the delegation of legislative 
power, wholly aside from the ques- 
tion whether it would be desirable in 
the public interest to transfer to the 
courts the real responsibilty of holding 
formal hearings respecting utility rates. 


ut what kind of hearing will meet 

the demands of the due process 
clause? What are the attributes of such 
a hearing? 

It is perhaps but a truism to say that 
this will depend upon the particular 
facts in a particular case. We are here 
not dealing with a particular case but 
with principles. And it is believed that 
what the courts have recently said may 
throw some light on the kind of hearing 
in a proceeding involving temporary 
rates that will satisfy the due process 
clause. 

The Supreme Court in one case ™ 
said that administrative orders, quasi 
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judicial in character, are void, among 
other reasons, if the hearing granted 
was inadequate and manifestly unfair. 
The court in setting aside a recent order 
of the Interstate Commission because of 
its failure to grant the railroads a re- 
hearing upon a showing of changed con- 
ditions, said ** that in the discharge of 
the commission’s duty a fair hearing is 
a fundamental requirement, and further, 
and I emphasize this language, the pros- 
pect that a hearing may be long does 
not justify its denial if it is required by 
the essential demands of justice. 


Wx the Supreme Court has re- 
cently said in immigration cases 
is helpful.* Mr. Justice Stone, sum- 
marizing the principles that the courts 
have announced,” said that the action 
of the Secretary of Labor in an im- 
migration case is subject to some ju- 
dicial review, that the courts may 
determine whether his action is within 
his statutory authority, whether there 
was any evidence before him to support 
his determination, and whether such 
procedure which he adopted in making 
it satisfies elementary standards of fair- 
ness and reasonableness, essential to the 
due administration of the summary pro- 
ceeding which Congress had authorized, 
that the power conferred on the secre- 
tary is a great power but must be ex- 
ercised fairly, to the end that he may 
consider all evidence relevant to the de- 
termination which he is required to 
make, that he may arrive justly at his 
conclusion and preserve such record of 
his action that it may be known that he 
has performed the duty which the law 
commands. 

I have referred to these decisions be- 
cause they direct attention to an indis- 
pensable factor in the determination of 
any controversy, namely, the fair exer- 
cise under the facts in a particular case 
of the powers conferred. Upon the 
question involved and the facts must de- 
pend in any case whether the power has 
been fairly exercised and the demands 
of due process satisfied. 


NOTHER test of the kind of hearing 
that is required in a case involving 


rates, whether permanent or temporary, 
is suggested by Mr. Justice Cardozo in 
a recent opinion *¢ in which he said that 
a hearing before a commission fixing the 
rates of public service corporations and 
limiting their powers in the transaction 
of their business must be adapted to the 
consequences that are to follow, to the 
attack and the review to which their 
orders will be subject, and that the In- 
terstate Commerce Act as it reads to- 
day, and kindred statutes in the states, 
are instinct with the recognition of a 
duty to give a hearing of such a kind 
that the courts will understand why a 
commission has acted as it has if their 
supervisory powers are afterwards in- 
voked for enforcement or revision. The 
Supreme Court in many recent decisions 
has criticized both the Interstate Com- 
mission and the lower Federal courts for 
their failure to set forth the reasons for 
their action.27 No reasons could, of 
course, be given in the absence of an 
adequate record. 

It has recently been held ™ that an 
emergency order changing rates must be 
based upon evidence sufficient to justify 
such change, that the rate cannot be re- 
duced to such an extent as to deprive 
the utility of a fair return, and that it 
cannot be increased so as to permit the 
utility to receive more than a reason- 
able return. 


NOTHER court in staying the en- 
forcement of a temporary rate 
order said** that public utility rates, 
whether temporary or permanent, must 
be found by methods recognized by law. 
It would seem, as a matter of prin- 
ciple, that a hearing for the purpose of 
enabling a commission to fix temporary 
rates must be of such a kind and char- 
acter as will enable the commission to 
determine what would be a lawful rate, 
and that there must be such a develop- 
ment of the facts as will insure that the 
rates fixed are lawful rates under the 
tests and standards laid down by the 
courts. How far a commission must go 
into the facts depends of course upon 
the particular case. The hearing must 
not be a mere form.” 
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The question arises as to whether 
commissions, before entering temporary 
orders, are required to make a valua- 
tion. The courts in cases decided dur- 
ing the war period held that commis- 
sions had the power to approve in- 
creases in rates by amounts sufficient 
to meet the mounting cost of operation 
without a valuation of the utility’s prop- 
erty. The question would seem to de- 
pend not only upon the facts in the par- 
ticular case but upon the statute. 


it has been suggested that if emergen- 
cy increases were fair at a time of 
mounting increases in the cost of op- 
eration, emergency reductions are fair 
under present conditions.* *4 But the 
temporary rate orders that have recently 
been entered appear to have been predi- 
cated not so much upon reductions in 
operating expenses due to decreases in 
the costs of labor and materials, as upon 
other considerations, including changes 
in the rate base, in the rate of return, 
and the economic necessities of con- 
sumers. If rates are proposed to be re- 
duced because of a decrease in the value 
of the property, it would seem neces- 
sary for the commission to conduct a 
hearing respecting that value. 

It is not without significance that the 
recent Acts of Illinois and Virginia,®, * 
make the right of the commission to 
establish temporary rates conditional 
upon a finding that the net income of the 
utility is in excess of the amount re- 
quired for a reasonable return upon the 
value of the property. Another amend- 
ment as does the Virginia statute,** pro- 
vides that in a proceeding in which the 
value of any utility is in issue, the bur- 
den of establishing such value shall be 
upon the utility.** It would seem, in the 
light of the authorities, that it would be 
a denial of due process not to give a 
utility under such circumstances a rea- 
sonable and fair opportunity to meet 
the burden thus imposed upon it by the 
statute itself. And in two recent deci- 
sions of the Illinois commission fixing 
temporary rates” the commission, fol- 
lowing an investigation, made a finding 
of fair value. These decisions would 


tend to show that it is possible to con- 
duct hearings with more expedition 
than has commonly been assumed. 


A= related question is whether 
a commission may treat as evi- 
dence facts that were not introduced as 
such and which were not a part of the 
record before it. If a commission 
could consider and weigh facts not in- 
troduced in evidence at the hearing, if 
it could be relieved of the requirement 
to decide cases in accordance with the 
facts proved, plainly a short cut could 
be found to the more expeditious dis- 
position of controversies. But it is es- 
tablished that any such procedure would 
be arbitrary and would constitute a de- 
nial of due process. 

It was argued by the government in 
the Supreme Court that in view of the 
language of the Interstate Commerce 
Act that rates should be set aside if 
after a hearing the “Commission was of 
the opinion that the rate charged is un- 
reasonable,” the order based on such 
opinion was conclusive and could not be 
set aside, even if the finding was wholly 
without substantial evidence.” But Mr. 
Justice Lamar in an illuminating deci- 
sion said that the statute gave the right 
to a full hearing, that this conferred the 
privilege of introducing testimony and 
at the same time imposed the duty of 
deciding in accordance with the facts 
proved, that a finding without evidence 
was arbitrary, and that if the govern- 
ment’s contention was correct it would 
mean that the Interstate Commission 
had a power possessed by no other of- 
ficer or administrative body, that where 
rights depended upon facts, the com- 
mission could disregard all rules of evi- 
dence and could capriciously make find- 
ings by administrative fiat. 


A pes principles have been an- 
nounced in many other decisions 
of the Supreme Court. The court has 
said that provision for a hearing under 
the Interstate Commerce Act implies 
both the privilege of introducing evi- 
dence and the duty of deciding in ac- 
cordance with it, that to refuse to con- 
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sider evidence introduced, or to make 
an essential finding without supporting 
evidence is arbitrary action,** that a car- 
rier must have the right to secure and 
present evidence material to the issue 
under investigation, that it must be 
given the opportunity by proof and 
argument to controvert the claim as- 
serted against it before a tribunal bound 
not only to listen but to give legal effect 
to what has been established.** 

The Supreme Court recently set aside 
an order of the Interstate Commission 
on the ground that the commission im- 
properly treated as evidence facts that 
were not introduced as such, and that 
the matter thus improperly treated may 
have been an important factor in the 
conclusions reached by the commis- 
sion.*5 

The cases, both Federal and state, 
dealing with this particular point are 
reviewed at length in a recent study by 
Harold M. Stephens, entitled “Adminis- 
trative Tribunals and the Rules of Evi- 
dence.” % 


ys an order fixing temporary rates, but 
continuing the investigation to de- 
termine what permanent rates should be 
established, such an order as will per- 
mit the utility to resort to the courts for 
relief, without waiting for the conclu- 
sion of the proceedings? The question 
can best be answered in the language of 
the Supreme Court that an order pre- 
scribing temporary rates to be effective 
until the final determination, is a final 
legislative act as to the period during 
which it should remain in effect, and 
that upon a showing that the reduced 
rates were confiscatory, the company 
was entitled to have their enforcement 
enjoined pending the completion of the 
rate-making process.*7 This case has 
been followed in the more recent deci- 
sions dealing with the validity of tem- 
porary orders fixing rates.** 

The recent amendment of the Illinois 
Commerce Commission Law ® provides 
in substance that if upon the final dis- 
position of the case, the rates determined: 
are in excess of the rates prescribed in 
the temporary order, the utility shall be 
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permitted to recoup its loss during the 
interim by means of a temporary rate 
increase over and above the rates finally 
determined. The Virginia statute con- 
tains a similar provision.** This pro- 
vision for recoupment raises novel and 
interesting questions. 


+ Illinois commission in recently 
fixing temporary rates * said that 
the property of the utility will not be 
confiscated because of the provision for 
recoupment. It has also been said ™ 
that this provision for recoupment may 
protect emergency orders against ju- 
dicial attack, inasmuch as such provi- 
sion would tend to make abortive the 
allegations of irreparable injury.” 

But would this be the result in a clear 
case of confiscation under a temporary 
rate order? Does this provision for re- 
coupment immunize orders against ju- 
dicial control ? 

Here again the answer would seem to 
be found in the decisions of the Su- 
preme Court. That court has said that 
it cannot be doubted that in a clear case 
it is the right and duty of the court to 
annul the operation of a confiscatory 
law.* If, therefore, a clear case of con- 
fiscation would result from the estab- 
lishment of the temporary rates, if, to 
use the language of Mr. Justice Bran- 
deis,#* the evidence compels the convic- 
tion that the rate would not prove ade- 
quate, it would seem that the courts 
would not “hesitate to arrest the opera- 
tion” *! of the temporary rate. 


ut I emphasize that this could be 

done only in those cases in which 
the utility made out a clear case of con- 
fiscation under the temporary rate. It 
has been suggested that the courts would 
favor temporary rate orders,* and ref- 
erence has been made to holdings of the 
Supreme Court that there should be a 
practical test of the rates prescribed by 
public authority to determine whether 
they were confiscatory. But an examin- 
ation of the cases relied upon * will 
show that they were what may be said 
to have been “border-line cases,” that 
is, cases in which the utility failed to 
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sustain the burden cast upon it of show- 
ing beyond any just or fair doubt that 
the rates were confiscatory.® 

There is, moreover, always the pos- 
sibility that conditions may so change, 
including not only consumptive demand, 
but increases in the cost of labor, the 
prices of materials, and in operating 
costs generally, that recoupment as a 
practical matter may be impossible. 

The Interstate Commerce Commis- 
sion in 1920* approved increases in 
rates in the United States to enable car- 
riers to meet increases in the costs of 
operation and to obtain a fair return 
on the value of their property. In not 
one year since 1921 have the railroads 
in the United States earned as much as 
52 per cent on the value of their prop- 
erty, whether that value be based upon 
the property investment or the value 
found by the commission in 1920 ad- 
justed and brought down to date.*” To 
the same effect seems to be the experi- 
ence of the British Railways. 


oy experience of the railroads is 
in many respects not comparable 
to that of other utilities in that the rail- 
roads have encountered in the last dec- 
ade the competition of newer agencies 
of transportation. But their experience 
does tend to show that conditions arise 
that cannot be forecast, and that the at- 
tempted recoupment in the future of 
losses in the past, and the postponement 
to the future of the time when a utility 
may earn a fair return may result in 
confiscation. 

And there is at least one case in the 
books from which it appears that a re- 
duction in street car fares was made on 
the assumption that prices and operat- 
ing costs would fall, a prophecy, to 
use the language of Mr. Justice Bran- 
deis, if such there was, which proved 
false.® 

If provisions for recoupment are to 
be applied, it would seem that they can 
be applied only in these border-line 
cases, cases in which the evidence does 
not compel a conviction that the rate 
would prove inadequate and confisca- 


tory. 


During the hearings before the II- 
linois legislature upon the proposed re- 
coupment provision, it was urged that 
the fact that one group of consumers 
might obtain the benefit of a lower rate 
at the expense of another group who 
might be obligated to reimburse the 
utility, rendered such a provision ar- 
bitrary and unlawful. Doubtless those 
advancing this view had in mind de- 
cisions of the Supreme Court that def- 
icits in the past do not afford a legal 
basis for invalidating rates, otherwise 
compensatory.® 


T has been suggested on the other 
hand by the Interstate Commission 
that inasmuch as railroad earnings must 
inevitably fall below normal in times of 
depression, they may properly be per- 
mitted to rise above normal in times of 
prosperity. It may well be, therefore, 
that the question whether in times of 
prosperity a utility should be permitted 
to charge rates something more than 
normal, or whether following an order 
fixing rates, which order did not seem 
to be clearly confiscatory at the time it 
was entered, the utility should be per- 
mitted to recoup its losses by a slight 
increase in the rates, but reflect after all 
the wide latitude that a utilities commis- 
sion has in the fixation and establish- 
ment of rates. As stated by Mr. Chief 
Justice Hughes,® the rate-making pow- 
er necessarily implies a range of legisla- 
tive discretion, and it has seemed to me 
that the utilities, their counsel, and the 
commissions themselves, have all too 
frequently overlooked the range of this 
discretion and the well-established prin- 
ciple that a just and reasonable rate is 
not necessarily one that is just over the 
red line of confiscation. 

The Supreme Court has said that the 
commission in its discretion may deter- 
mine a just and reasonable rate that is 
substantially higher than one merely 
sufficient to escape condemnation in a 
confiscation case, that rates substantial- 
ly higher than the line between validity 
and unconstitutionality properly may be 
deemed to be just and reasonable and 
not excessive. 
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N a recent book dealing with the regu- 

lation of public utilities the author 
distinguishes between what he calls a 
constitutional rate and an economic rate. 
He says that not only the courts but the 
public, should ever recognize that the 
responsibility of providing, for the vari- 
ous utilities within the sphere of state 
action, rates that are economically and 
socially satisfactorily in excess of the 
constitutional deadline of fairness, is 
one that belongs properly to the indi- 
vidual states, varying, as they do, in 
their specialized local needs. He well 
points out that regardless of what is 
the answer of the courts to the ques- 
tion: “What is a constitutional rate?” 
regulatory bodies cannot avoid the re- 
sponsibility for fixing fair and reason- 
able rates within the range of the dis- 
cretion left them by the courts. 

So much has been said and written 
respecting the judicial review of deci- 
sions of administrative bodies that it has 
frequently seemed that no case was ever 
tried out before an administrative body 
that was not appealed, and the result has 
been, as pointed out in the work just 
referred to, that the emphasis has been 
shifted from the fundamental: “What 
is an economic rate?” to “What is a 
constitutional rate?” 5 


Tl’ has been said ® that since the Fed- 
eral courts, when they go into ques- 
tions of value, attempt to find the lowest 
reasonable measure of return, it is clear 
that if the commission adopt as its basic 
valuation for setting rates the same 
measure which the courts use in testing 
an unreasonably low return, the com- 
mission is constantly on the border line 
of confiscation and involving itself in 
constant attacks upon its findings. The 
author further says that this may, in 
part, account for the fact that the Fed- 
eral courts have reversed the commis- 
sions in over 87 per cent of cases in- 
volving the factor of value." 

All this but illustrates the further 
point, to use the language of the Inter- 
state Commission,® that the words “just 
and reasonable” are not fixed, unalter- 
able, mathematical terms, that they im- 


ply the application of good judgment 
and fairness, of good sense, and a sense 
of justice to the facts of record. The 
Supreme Court has recognized that 
there must exist a range for the flexible 
limit of judgment which belongs to the 
power to fix rates. There would be 
no flexible limit of judgment if all rates 
were measured by their relation to cost 
or by a predetermined rule or some 
mathematical formula. 


—— there is needed what the As- 
sistant Secretary of Commerce, a 
man whose work on administrative law 
has almost become a classic,®* de- 
scribes as economic statemanship, a need 
that extends not only to a selected group, 
but to all who have any duties or re- 
sponsibilities in connection with the 
ownership, management, or regulation 
of public utilities. ; 
We should bear in mind what Mr. 
Justice Holmes once said: ® 
‘ An adjustment of this sort under 
a power to regulate rates has to steer be- 
tween Scylla and Charybdis. On the one 
side, if the franchise is taken to mean that 
the most profitable return that could be got, 
free from competition, is protected by the 
Fourteenth Amendment, then the power to 
regulate is null. On the other hand, if the 
power to regulate withdraws the protection 
of the Amendment altogether, then the 
proverty is naught. This is not a matter of 
economic theory, but of fair interpretation 
of a bargain. Neither extreme can have 
been meant. A midway between them must 
be hit. 


The assertion that due process of law 
controls the action of an administrative 
body in fixing rates does not mean that 
there is not room for improvement in 
methods of procedure before utility 
commissions and in the handling before 
commissions of the complicated and 
technical questions that present them- 
selves. There can be little doubt but 
that there exists an opportunity for real 
constructive work, work requiring earn- 
est codperation not only on the part of 
the commissions but utility manage- 
ments and those who represent utilities, 
in formulating rules of procedure and 
methods of handling cases that will 
avoid the claim that the trial of cases 
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before the commissions is accompanied 
by unnecessary and unreasonable delay. 
Nor does it mean that the management, 
regulation, and control of utilities may 
not take other forms and shapes. Atten- 
tion is now being called to the operation 
of public utility trusts and mixed trusts 
in England and to the advantage which 
it is claimed these trusts possess over a 


’ system of private management and gov- 


ernment control.® 


T is submitted, however, that all this 
can be done and ought to be done 

within the framework of the law and 
within the concept of due process as 
that concept has been announced and 
developed by the courts. It is clear that 
the recent decisions dealing with the va- 
lidity of temporary or emergency rate 
orders but again emphasize that short 
cuts to reductions in rates are not short 
cuts when they fail to satisfy the de- 
mands of due process. There is, it 
seems to me, a responsibility on all of 
us for the adoption of such a procedure 
as will make regulation effective and 
as will make it at the same time fair, 
but all within the framework of the 
law. 

Utilities are today confronted with 
rising costs of operation and it seems 
not improbable that conditions may jus- 
tify and indeed require increases in util- 
ity rates and not reductions. There may 
be emergency rate orders but of a dif- 
ferent kind from those that had been 
expected. The railroads of the United 
States are this week filing with the In- 
terstate Commission a petition in which 
they seek authority to increase their 
rates by such amounts as will enable 
them to meet in part the rising costs of 
operation due to increases in the wage 
level and in the prices of materials and 
supplies. It is estimated that these in- 
creases, on the basis of operations for 
the year 1934, will increase their operat- 
ing expenses by approximately $293,- 
000,000. 


> 


U is not without significance that the 
recent act of Virginia * specifically 
provides for emergency increases in 


rates as well as for emergency reduc- 
tions, the utility being required to give 
a bond pending the establishment of 
permanent rates. 

A court in a confiscation case ™ very 
recently pointed out that there would 
seem to be no just criticism from the 
standpoint of public policy in main- 
taining wage rates of public utilities 
even at a time of declining prices, 
that it is the announced policy of gov- 
ernment that wages should be main- 
tained as far as possible despite the 
depression. 

Due process is really the rule of rea- 
son, the rule of fairness, assurance 
against uncontrolled and unrestrained 
power. No one could charge Harold J. 
Laski, the well-known writer on political 
science and government, with being a 
conservative. Yet it is significant that 
while recognizing that expert commis- 
sions are necessary in our complicated 
world, Mr. Laski says that what is es- 
sential is that we should have the assur- 
ance that the methods utilized by an 
administrative body in reaching its de- 
cision are judicially satisfactory, that, 
for instance, there is full time for the 
preparation of the case, that the admin- 
istrative body has been compelled to take 
account of all the relevant evidence, and 
that the court on examining the record 
can satisfy itself that the parties have 
had a full and fair hearing.™ 


HE language of Mr. Justice 

Roberts, though found in a dis- 
sent,® is such a notable statement of the 
principles of due process that it may 
well conclude this paper: 


The concept of due process is not tech- 
nical. Form is disregarded if substantial 
rights are preserved. In whatsoever pro- 
ceeding, whether it affect property or liber- 
ty or life, the Fourteenth Amendment com- 
mands the observance of that standard of 
common fairness, the failure to observe 
which would offend men’s sense of the de- 
cencies and proprieties of civilized life. It 
is fundamental that there can be no due 
process without reasonable notice and a fair 
hearing. Though the usual and customary 
forms of procedure be disregarded, the 
hearing may nevertheless be fair, if it safe- 
guards the defendant’s substantial rights. 


631 











PUBLIC UTILITIES FORTNIGHTLY 


Citations 


1 Report of Standing Committee to Survey 
and Report as to Developments during the 
Year in the Field of Public Utility Law. 
Phleger, Quo Vadis, Vol. 58, Reports of 
American Bar Asso., p. 660. 

2 Chap. 287, Laws of ‘New York, 1933. 

3 Act of State of Illinois, approved July 
8, 1933, amending § 36 of the Illinois Com- 
merce Commission Law, Callaghan’s Illinois 
—_ Annotated, 1933 Supp., Chap. 111-A, 


§ 51. 

$a Chap. 246, Virginia Laws, 1934. 

4Weidel, Recent Amendments to Illinois 
Public Utilities Act, Ill. Law Rev., May, 1934, 
Vol. 29, p. 84; Prendergast, The Crisis Con- 
fronting the Commissions, Vol. XII, Pustic 
Utiities Fortnicutiy, p. 303 (Sept. 14, 
1933) ; Federal and State Attitudes Towards 
Public Utilities, Vol. XIII, Pustic Utmirres 
ForTNIGHTLY, p. 283 (Mar. 1, 1934); Is 
“Temporary Rate Fixing” Really A Short 
Cut? Vol. XIII, Pusric Utmiries Forr- 
NIGHTLY, p. 673 (May 24, 1934); Swidler, 
Temporary Rates, Vol. XII, Pustic Urixi- 
TIES ForTNIGHTLY, pp. 136 and 202 (Aug. 3 
1933, and Aug. 17, 1933); Bauer, The Need 
For OQuick-fire Regulatory Commissions, 
Vol. XII, Pusrtic Urmirres FortnicHtty, 
p. 695 (Dec. 7, 1933); Radio Appeal of 
Governor H. H. Lehmann of New York for 
the Passage of Certain Public Utilities 
Lo New York Times, Tuesday, Mar. 27, 


5 Lilienthal, Public Utilities During the De- 
pression, Vol. 46, Harv. Law Rev. p. 745. 

6 Bauer, The Need for Quick-fire Regu- 
latory Commissions, Vol. XII, Pusric Utii- 
TIES ForTNIGHTLY, p. 695 (Dec. 7, 1933). 

7 Radio Appeal of Governor H. H. Lehmann 
of New York for the Passage of Certain Pub- 
lic Utilities Bills, New 'York Times, Tuesday, 
Mar. 7, 19. 

8See in this connection the article en- 
titled, Js “Temporary Rate Fixing” Really a 
Short Cut? Vol. XIII, Pustic Urmirtes 
ForTNIGHTLY, p. 673 (May 24, 1934). 

See also Nichols, High Cost to the Public 
of Buncombe Utility Rate Laws, Vol. XIII, 
Pusitic Urmities FortnicHtty, p. 559 (May 
10, 1934). 

9 Brinkerhoff-Faris Trust & Sav. Co. vw. 
re (1930) 281 U. S. 673, 678, 74 L. ed. 


10 Burdeau v. McDowell (1921) 256 U. S. 
465, 477, 65 L. ed. 1048. 

11 United States v. Illinois '‘C. R. Co. (1934) 
291 U. S. 457, 78 L. ed. 909. This decision 
is the subject of a recent note in 43 Yale 
Law Journal, p. 1300, entitled, Necessity for 
Hearing before Enforcing Order of Inter. 
Com. Comm. 

12 Re American Barge Line Co. (1932) 190 
Inters. Com. Rep. 177. 

18 Section 3 (e) of Inland Waterways Cor- 
poration Act of June 3, 1924, Chap. 243, 43 


Stat. 360, as amended, Chap. 891, § 2, 45 
Stat. 978. 

14 Procedure he Barge iis Act (1928) 
148 Inters. Com. Rep. 129; Through Routes 
and Joint Rates (1931) 172 Inters. Com. Rep. 
525, 528; Re Mississippi Valley Barge Line 
Co. (1931) 178 Inters. Com. Rep. 224, 226; 
Re American Barge _— Co. (1932) 190 
Inters. Com. 7 177, 

15 Illinois C. R. Co. v. Uuited States (1933) 
3 F. Supp. 1005. 

16 Southern R. Co. v. Com. ex rel. Shirley 
(1933) 290 U. S. 190, 4 P.U.R.(N.S.) 293. 
The court cited its previous decisions to the 
effect that a hearing is necessary before com- 
missions may lawfully fix freight rates; In- 
terstate Commerce Commission v. Louisville 
& N. R. Co. (1913) 227 U. S. 88, 91, 57 L. ed. 
431; Chicago, M. & St. P. R. Co. v. Minne- 
sota ex rel. R. & Warehouse Commission, 
134 U. S. 418, 457, 33 L. ed. 970. The 
supreme court of Montana recently set aside 
an order of the Montana Board of Railroad 
Commissioners (Chicago, M. & St. P. R. Co. 
v. Railroad Comrs. 76 Mont. 305, P.U.R. 
1926E, 415), entered without a hearing, re- 
quiring the construction of a spur track. The 
statute under which the board acted did not 
provide for a hearing. 

17 Booth and Rooks, Attorneys, Illinois 
Commerce Commission, Current Problems of 
Public Rate Regulation, Annual Meeting of 
Association of American Law Schools, 
Chicago, Dec. 29, 1933; Commerce Commis- 
sion v. Public Service Co. (Ill. 1934) 4 
P.U.R.(N.S.) 1; Re Western United Gas & 
E. Co. Docket No. 22357, Opinion and Order 
of Wty, 9, 1934. 

Tri-State Teleph. & Teleg. Co. v. Ben- 
son (U. S. Dist. Ct. 1932) PUR 1933A, 38. 

19 Indiana General Service Co. v. McCardle, 
1 F. Supp. 113, P.U.R.1932D, 378. 

20Interstate Commerce Commission  v. 
Louisville & N. R. Co. (1913) 227 U. S. 88, 
91, 57 L. ed. 431 

21 Interstate Commerce Commission  v. 
Union P. R. Co. (1912) 222 U. S. 541, . 
56 L. ed. 308; Manufacturers’ R. Co. 
iw States (1918) 246 U. S. 457, 481, 62 
i. 1; Oregon R. & Nav. Co. 'v. Fair- 
child "(1912) 224 U. S. 510, 536, 56 L. ed. 
863; People ex rel. New York & 2. Gas Co. 
v. McCall (1917) 245 U. S. 345, 348, P.U.R. 
1918A, 792; Louisville & N. R. Co. v. Finn, 
235 U. S. 601, 606, P.U.R.1915A, 121. See 
also editorial note on The Right to a Hearing 
before Administrative Tribunals, 28 Harv. 
Law Rev. p. 198; Pillsbury, Administrative 
Tribunals, 36 Harv. Law Rev. 583, p. 587; 
Laski, Liberty in the Modern State, pp. 38, 
41; Laski, A Grammar of Politics, pp. 393, 
304. See also the notes on Due Process Re- 
quirement and Notice of Hearing in Admin- 
istrative Proceedings, 34 Columbia Law Rev. 
p. 332; Necessity for Hearing before Enforc- 


632 








2, 45 


928) 
outes 
Rep. 
Line 

190 
933) 


irley 
29 


v. 
17, 


ir- 

















ing Orders of Interstate Commerce Com- 
mission, 43 Yale Law Jour. p. 1300. 

22 Wichita R. & Light Co. v. Kansas Pub. 
Utilities Commission (1922) 260 U. S. 48, 
59, P.U.R.1923B, 300; Hampton & Co. v. 
United States (1928) 276 U. S. 394, 407, 72 
L. ed. 624; Southern R. Co. v. Com. ex. rel. 
Shirley (1933) 290 U. S. 190, 4 P.U.R.(N.S.) 
293. 


23 The Western Grain Rate Case: Atchison, 
T. & S. F. R. Co. v. United States (1932) 284 
U. S. 248, 262, 76 L. ed. 273. The 4" 
Court in United States v. Illinois C. R. 
(1934) 291 U. S. 457, 78 L. ed. 909, used Ya 
expression “opportunity for a full 
and fair hearing.” 

24Chin Yow v. United States (1908) 208 
gis Rk. 9; Kwock Jan 
Fat v. White (1920) 253 U. S. 454, 64 L. ed. 
1010. The decisions on this question are 
reviewed in VanVleck, Administrative Con- 
trol of Aliens, The Commonwealth Fund, 
1932. 

25 Lloyd Sabaudo Societa Anonima v. El- 
ting (1932) 287 U. S. 329, 77 L. ed. 341. 

26 Norwegian Nitrogen Products Co. v. 
United States (1933) 288 U. S. 294, 319, 77 
L. ed. 796. 

27 Beaumont, S. L. & ." R. Ng v. United 
States (1930) 282 U 74, 75 L. ed. 
221; Florida v. Gaited | Ea B31} 282 U. 
S. 194, 215, 75 L. ed. 291; Wichita R. & 
Light Co. v. Kansas Pub. Utilities Commis- 
sion (1922) 260 U. S. 48, 58, P.U.R.1923B, 
300; Virginian R. Co. v. United States (1926) 
272 U. S. 658, 675, 71 L. ed. 463; Lawrence v. 
St. Louis-S. F. R. Co. 274 U. S. 588, 
591, P.U.R.1927D, a Arkansas R. Com- 
mission wv. Chicago, R. I. & P. R. Co. (1927) 
274 U. S. 597, 603, 71 L. ed. 1224; Hammond 
v. Schappi Bus Line (1927) 275 U. S. 164, 
171, P.U.R.1928A, 388; Cleveland, C. C. & St. 
L. R. Co. v. United States (1928) 275 7 S. 
404, 414, 72 L. ed. 338; Baltimore & O. R. Co. 
v. United States (1929) 279 U. S. 781, "787, 
73 L. ed. 954; Wisconsin Pub. Service Com- 
mission v. Wisconsin Teleph. Co. 289 U. S. 
67, P.U.R.1933C, 264. The Illinois Supreme 
Court has repeatedly held that the findings 
of the Illinois commission must be specific 
enough to enable the court to review intelli- 
gently the decision of the commission, that 
reviewing courts will examine the facts on 
which an order is based, and if the facts 
found afford a reasonable basis for the order 
it will be sustained, Atchison, T. & S. F. R. 
Co. v. Commerce Commission ex rel. Illinois 
Coal Traffic Bureau (1929) 335 Ill. 624; 
Chicago v. Commerce Commission ex rel. 
Chicago & W. I. R. Co. (1934) 356 Ill. 501, 
ct. ea of Saratoga Springs v. Sara- 
was Gas, E. L. & Power Co. (1908) 191 N. 


28 New York Edison Co. v. Maltbie (1934) 
150 Misc. 200, 1 P.U.R.(N.S.) 481. See also 
Rockland Light & P. Co. v Maltbie ( 1934) 
241 App. Div. 122, 4 PUR (N.S.) 113, an- 


PUBLIC UTILITIES FORTNIGHTLY 


633 





nulling an order of the public service com- 
mission of New York. 

29 Washington ex rel. Oregon R. & Nav. Co. 
= Fao (1912) 224 U. S. 510, 56 L. ed. 


30 O’Brien v. Public Utility Comrs. 92 N. 
J. L. 587, P.U.R.1919D, 774; Oklahoma Gas 
& E. Co. v. State Corp. Commission (1921) 
83 Okla. 281, P.U.R.1922A, 336; La Crosse v. 
Railroad Commission (1920) 172 Wis. 233, 
P.U.R.1921A, 22; Chicago R. Co. v. Chicago 
(1920) 292 Ill. 190, P.U.R.1921A, 77; Omaha 
& C. B. Street R. Co. v. State R. Commission, 
103 Neb. 695, P.U.R.1919F, 307; Charleston 
v. Public Service Commission, 83 W. Va. 718, 
P.U.R.1919D, 792; Kansas City v. Public 
Service Commission (1918) 276 Mo. 539, 
P.U.R.1919D, 422. 

81 Swidler, Temporary Rates, Vol. XII, 
Pusrtic Utiiries Fortnicutty, p. 136 and 
202, (Aug. 3 and 17, 1933). 

82 Act of State of Illinois, approved July 8, 
1933, amending § 30 of the Tllinois Commerce 
Commission Law, Callaghan’s Illinois Stat- 
utes Annotated, 1933 Supp. Chap 111-A, § 46. 

88 The Chicago ?-—er Case (1924) 264 
U. S. 258, 265, 68 L. ed o Nes States 
v. Baltimore & O. S. W. Co. (1912) 226 
U. S. 14, 20, 57 L. ed. on 

34 Washington ex rel. Oregon R. & Nav. 
Co. v. Fairchild, supra. See also Interstate 
Commerce Commission v. Louisville & N. 
4 Co. (1913) 227 U. S. 88, 93, 57 L. ed. 

eS United States v. Abilene & R. Co. 
(1924) 265 U. S. 274, 68 L. ed. tole. 

36 It is well stated by Mr. Stephens that it 
is somewhat difficult to draw a line between 
either the taking of a view by commissioners 
for the purpose of better understanding evi- 
dence, or the expert opinion and capacity of 
commissioners which also enables them the 
better to understand and decide, on the one 
hand, and on the other the actual gathering 
of information by commissioners and the de- 
cision of causes thereon without submitting 
such information to the record and the parties. 
The author goes on to say, however, that if 
by a hearing is meant, as outside the field of 
oriental justice it is thought to mean the 
right to know and to be heard concerning the 
evidence relied upon, and the right to argue 
to the very mind which is to act upon that 
evidence, such a line must be drawn, and can 
be drawn by the commissions as it has been 
drawn by the courts. 

37 Prendergast v. New York Teleph. Co. 
262 U. S. 43, 49, P.U.R.1923C, 719. Cases in 
ha the same — ow applied: Love 

Atchison, T. & S. Co. (1911) 107 
C. C. A. 403, 185 Fed “3H, 327; Toledo v. 
Toledo R. & Light Co. (1919) 259 Fed. 450, 
459; Cumberland Teleph. & Teleg. Co. v. 
Tennessee R. & Pub. Utilities Commission 
(1921) 287 Fed. 406, 416; Oklahoma Oper- 
ating Co. v. Love (1920) 252 U. S. 331, 337, 
64 L. ed. 596; Landon v. Public Utilities Com- 





PUBLIC UTILITIES FORTNIGHTLY 


mission (1917) 242 Fed. 658, 667, P.U.R. 
1918A, 31 


38 Indiana General Service Co. v. McCardle, 
1 F. Supp. 113, P.U.R.1932D, 378; Tri-State 
Teleph. & Teleg. Co. v. Benson (U. S. Dist. 
Ct. 1932) P.U.R.1933A, 38, 41; New York 
Edison Co. v. Maltbie (1934) 150 Misc. 200, 1 
P.U.R.(N.S.) 481; Wisconsin Pub. Service 
Commission v. Wisconsin Teleph. Co. 289 U. 
S. 67, P.U.R.1933C, 264, appeal from order 
of Wisconsin Railroad Commission fixing 
temporary rates; Re Wisconsin Teleph. Co. 
P.U.R.1932D, 173; Rockland Light & P. Co. 
v. Maltbie, 148 Misc. 22, P.U.R.1933E, 113; 
a 241 App. Div. 122, 4 P.U.R.(N.S.) 

39 Commerce Commission v. Public Service 
Co. (1934) 4 P.U.R.(N.S.) 1. 

40In a paper entitled Current Problems of 
Public Rate Regulation, by Ervin Rooks and 
Harry R. Booth, attorneys for the Illinois 
Commerce Commission, read at the annual 
meeting of the Association of American Law 
Schools, Chicago, Dec. 29, 1933, the statement 
is made that § 36 of the Illinois Commerce 
Commission Law, as amended by Act of July 
8, 1933, containing this provision for recoup- 
ment, was carefully designed to provide for 
emergency orders that shall be sustained by 
the courts. 

41 Knoxville v. Knoxville Water Co. (1909) 
2i2 WU. S. 1, 17, 53 L. ed. 371. 

42Missouri ex rel. Southwestern Bell 


Teleph. Co. v. Public Service Commission, 


262 U. S. 276, 296, P.U.R.1923C, 193. 

43 Re Wisconsin Teleph. Co. (Wis.) P.U.R. 
1932D, 173, 283, citing cases “as to the wis- 
dom of a test period.” 

44San Diego Land & Town Co. v. National 
City (1899) 174 U. S. 739, 754, 43 L. ed. 1154; 
San Diego Land & Town Co. v. Jasper (1903) 
189 U. S. 439, 442, 47 L. ed. 892; Knoxville 
v. Knoxville Water Co. supra; Willcox v. 
Consolidated Gas Co. (1909) 212 U. S. 19, 41, 
54, 53 L. ed. 382; Van Dyke v. Geary (1917) 
244 U. S. 39, 44, 61 L. ed. 973; Galveston 
Electric Co. v. Galveston, 258 U. S. 388, 401, 
P.U.R.1922D, 159; Des Moines Gas Co. v. 
Des Moines, 238 U. S. es 173, P.U.R.1915D, 
577; Lincoln Gas & E. L. Co. wv. ——_ 
(1919) 250 U. S. +56, 262, 63 L. 968 ; 
Darnell v. vawards 244 UL S. sea 570, 
P.U.R.1917F, 64. 

45 Oklahoma Operating Co. v. Love (1920) 
252 U. S. 331, 337, 64 L. ed. 596. Mr. Justice 
Brandeis in holding in this comparatively 
recent case that a suit should proceed for the 
purpose of determining whether the maxi- 
mum rates fixed by the Commission were un- 
der the then-existing conditions confiscatory, 
said that it did not follow that the Commis- 
sion need be restrained from proceeding with 
an investigation of plaintiff’s rates and prac- 
tices, so long as its findings were subjected 
to the review of the District Court. 

46 Ex Parte 74, Increased Rates (1920) 58 
Inters. Com. Rep. 220. 


47 General Rate — Investigation (1933) 
195. Inters. Com. 

48 Dimock, Public PUitlities in Great Brit- 
ain, Univ. of Chicago Press, 1934. 

4®Galveston Electric Co. v. Galveston, 
supra. 

See Note 17. Also, Weidel, Recent 
Amendments to Illinois Public Utilities Act, 
Ill. Law Rev. May, 1934, Vol. 29, p. 84. 

51 Galveston Electric Co. wv. Galveston, 
supra; Knoxville v. Knoxville Water Co, 
supra; — Angeles Gas & E. Corp. v. Cali- 
fornia R +. wn 289 U. S. 287, 313, 
P.U.R. 1933C, 

52 Fifteen _ ant Case (1931) 178 Inters, 
Com. Rep. 539, 

88 Louisville & N R. Co. v +: Soot (1913) 
231 U. S. 28, 313, 58 L. ed. 2 

54 Banton v. Belt Line R. — (1925) 268 
U. S. 413, 422, P.U.R.1926A, 317, citing 
Trier v. Chicago, St. P., & O.'R. Co, 
(1914) 30 Inters. Com. Rep. 352, 355; 
Holmes & Hallowell Co. v. Great Northern 
R. Co. (1915) 37 Inters. Com. Rep. 627; 
Dimmitt-Caudle-Smith Live Stock Commis- 
sion Co. v. Chicago, B. & Q. R. Co. (1917) 
47 Inters. Com. Rep. 287, 298; Detroit & M. 
R. Co. v. Michigan R. Commission (1913) 
203 Fed. 864, 870. See also Northern Illinois 
Light & Traction Co. v. Commerce Commis- 
sion ex rel. Ottawa, 302 Ill. 11, 24, P.U.R. 
1922E, 690; Idaho Power Co. v. Thompson, 
19 F. (2d) 547, P.U.R.1927D, 388, and Mr. 
Justice Butler’s statement in his dissent in 
Los Angeles Gas & E. Corp. v. California R. 
Commission, 289 U. S. 287, 326, P.U.R.1933C, 
229, that the commission’s field of action is 
within reasonable limits above the point or 
line where confiscation would commence. 
Mr. Justice Brandeis gave expression to the 
same principle in his concurring opinion in 
Missouri ex rel. Southwestern Bell Teleph. 
Co. v. Public Service Commission, 262 U. S. 
276, 296, P.U.R.1923C, 193, 206, when, after 
referring to the fact that the commissions 
undertook to make the rule announced in 
Smyth v. Ames (1898) 169 U. S. 466, 42 
L. ed. 819, their standard for constructive 
action and to use it as a guide in making or 
approving rates, said: 

. And the tendency developed to fix as 
reasonable, the rate which is not so low as to be 
confiscatory. (This, it_ appears, was the pur- 
pose of the Board in re Electric Co. v. 
Galveston, 258 U. S. 388, P.U.R.1922D, 159.) 
Thus. the rule which assumes that rates of utili- 
ties will ordinarily be higher than the minimum 
required by the Constitutton has, by the practice 
of the commissions, eliminated the margin 
tween a reasonable rate and a merely compensa- 
tory rate; and, in the process of rate making, 
effective judicial review is very often rendered 
impossible. 


See also the quotation of Mr. Chief Justice 
Hughes in Los Angeles Gas & E. Corp. v. 
California R. Commission, supra, from Blue- 
field Water Works & Improv. Co. v. a 
Virginia Pub. Service Commission, 262 U. S 
679, 692, P.U.R.1923D, 11, to the effect that 
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the return “should be reasonably sufficient to 
assure confidence in the financial soundness 
of the utility and should be adequate, under 
efficient and economical management, to 
maintain and support its credit and enable 
it to raise the money necessary for the proper 
discharge of its public duties.” The Chief 
Justice also had occasion to point out in his 
decision in this case (p. 314): 


It is necessary again, in this relation, 
to * distinguish between the legislative and judi- 
cial functions. It is the Fagen am task of the 
commission to determine the value of the prop- 
erty affected by the rates it fixes, as that of an 
integrated, operating enterprise, and it is the 
function of the court in deciding whether rates 
are confiscatory not to lay down a formula, much 
less to prescribe an arbitrary allowance, but to 
examine the result of the legislative action in 
order to determine whether its total effect is to 
deny to the owner of the property a fair return 
for its use. (P.U.R.1933C, at p. 246 


55 Clay, Regulation of Public Utilities. 

56 This distinction between a nonconfisca- 
tory rate and a just and reasonable rate is 
considered at length in Merrill, 14 Cornell 
Law Quarterly, p 

57 Beutel, Valuation as a Requirement of 
Due Process of Law in Rate Cases, 43 Harv. 
Law Rev. p. 1249. 


58 Beutel, Due Process in Valuation of 
~~ Facilities (1929) 13 Minn. Law Rev. 


p. ; 
59 Re Advances in Rates on Coal by Chesa- 
peake & Ohio R. Co. (1912) 22 Inters. Com. 


Rep. b 

@ Atlantic Coast Line R. Co. v. North 

a e — (1907) 206 U. S. 
26, 51 L. ed. 933. 

1 6 See address of John Dickinson, Asst. 
Secretary of Commerce, made before the 
New Jersey Bar Asso., United States Law 
Rev. July 31, 1934. 

62 Cedar Rapids Gas Light Co. Cedar 
a (1912) 223 U. S. 655, 669, 56 L. ed. 


63 Dimock, Public Utilities in Great Brit- 
ain, Univ. of Chicago Press, 1934; Dimock, 
British and American Utilities, 1 Univ. of 
Chicago Law Rev. p. 265; The London Pas- 
senger Transport Act, 1933: A New Sociali- 
sation, The Quarterly Journal of Economics, 
Nov. 1933, p. 181. 

64 Chesapeake & P. Teleph. Co. v. West 
(1934) 7 F. Supp. 214, 3 P.U.R.(N.S.) 241. 

65 Laski, Liberty in the Modern State, pp. 
38, 41; A Grammar of Politics, pp. 393, 394. 

6 Snyder v. Massachusetts (1934) 291 U. 
S. 97, 127, 78 L. ed. 674. 





Government Planning for Interstate 
Transportation 
By KARL KNOX GARTNER* 


HE plan which for lack of a more 

descriptive title has been referred 
to as “Government Planning for Inter- 
state Transportation” pretends to be 
nothing more than a foundation of 
principles on which only a framework 
is erected. The final appearance of the 
structure will depend upon the con- 
structive consideration which it is 
hoped the matter will receive at the 
hands of all who are interested in good 
government. 

Government planning is designed to 
provide a governmental form by which 
a planned economy for interstate trans- 
portation can be most efficiently admin- 
istered. 

Instead of a commission of eleven 
performing both administrative and 


*Member of the Bar of the District of 
Columbia; specialist in transportation and re- 
lated matters. 


judicial duties there will be a transpor- 
tation administrator to perform the ad- 
ministrative duties and a rate tribunal 
to perform the judicial duties. 

Instead of the long drawn out, ex- 
pensive, formal procedure under the 
commission form, the transportation 
administrator will function quickly in 
the determination of administrative pol- 
icy largely through the conference 
method. And the procedure before the 
rate tribunal will be so designed and 
limited that all decisions must be ren- 
dered within a maximum of nine 
months from the filing of the com- 
plaint. 


2 of the administrator being 
the judge of any private rights of 
the patrons of the carriers which may 
have been violated by any administra- 
tive rule, as under a commission form, 
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all private rights of patrons will be ad- 
judicated by a separate rate tribunal in 
no wise responsible for the administra- 
tive rule. 

Instead of relatively short terms of 
office and eligibility for reappointment 
with resulting responsiveness of the of- 
fice holder to political considerations, 
as under the commission form, there 
will be a term of fifteen years and in- 
eligibility for reappointment for trans- 
portation administrator and members 
of the rate tribunal. 

Instead of the relatively inadequate 
salaries under the commission form, 
there will be salaries paid the admin- 
istrator and members of the rate tri- 
bunal, commensurate with those paid in 
the industry, with a limitation that no 
employee of any carrier subject to reg- 
ulation shall receive compensation in 
excess of that paid the administrator. 

Instead of the expenses of this gov- 
ernmental assistance to the industry in 
bringing about stabilization, codrdina- 
tion and rehabilitation being paid from 
taxation, it shall be borne by the in- 
dustry under unit assessment propor- 
tionately levied. 

Instead of groping around aimless- 
ly in the formulation of an economy, 
the plan contemplates a progressive de- 
velopment predicated upon research in 
both economics and operations carried 
on by a bureau of research under the 
transportation administrator. 


NSTEAD of abandoning the employees 
I and employers in the transportation 
industry to their own resources in the 
settlement of any differences, govern- 
ment planning will anticipate the occa- 
sion for most of their differences by 
promulgating the fundamental princi- 
ples that shall control their relations 
and providing the machinery for ob- 
taining conformity to’ the principles 
announced by providing that all inter- 
state transportation operations, wheth- 
er by public or private carriers, must 
be unionized into unions that will be 
organized under governmental supervi- 
sion through a bureau of labor rela- 
tions under the transportation admin- 


istrator to insure the protection of the 
rights of the employer as well as the 
individual employee, and by providing 
that all wages paid shall be sufficient 
to sustain the employee in accordance 
with the standard of living of those 
similarly employed in the particular 
place of employment, and by setting up 
within the bureau of labor relations the 
machinery for administering through 
the union organizations, systems of un- 
employment insurance, old-age pen- 
sions, et cetera, and by providing for a 
system of complaints that may be filed 
by an individual employee or employer 
with adjudication thereof under a 
board to be set up within the bureau 
of labor relations and by providing that 
no wage agreement will be legal unless 
participated in by the transportation 
administrator through a representative 
representing the public interest. 


NSTEAD of managerial responsibility 

and private initiative over rates be- 
ing paralyzed under provisions of law 
which have brought about a frozen 
rate structure that cannot be departed 
from wherever a rate order has been 
made, except with the express sanction 
of the commission, all rate orders of 
the administrator and rate tribunal will 
be subject to a limitation of two years 
and rates changed upon carrier initia- 
tive will not be subject to suspension. 

Instead of the various forms of 
transportation being permitted to carry 
on a ruthless competition that is under- 
mining the whole industry, their oper- 
ations will be codrdinated into a great 
national transportation machine that 
will not only facilitate peace-time com- 
merce but will supply that necessary 
transportation which in time of war 
is a most vital part of our national de- 
fense. The transportation administra- 
tor will be made a member of the coun- 
cil of national defense. 

Instead of the government making 
huge annual expenditures for high- 
ways, waterways, and power develop- 
ment projects without apparent regard 
to any national economy, these expen- 
ditures will hereafter be codrdinated 
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through the transportation administra- 
tor with a view partly at least to their 
relation to the development of the na- 
tional transportation machine as a part 
of the national defense. 


NSTEAD of continuing many wasteful 

transportation practices, the oper- 
ations of all agencies of transportation 
will be codrdinated through pooling or 
rerouting, as well as by rate differen- 
tial arrangements, as effectively as if 
all means of transportation were gov- 
ernment owned. 

Instead of railroads being regulated 
by an Interstate Commerce Commis- 
sion ; boat lines partly regulated by that 
commission, partly regulated by the 
Shipping Board, and partly regulated 
by Code Authority; pipe lines partly 
regulated by the Interstate Commerce 
Commission and partly regulated by 
Code Authority; trucks and busses 
regulated by Code Authority; air lines 
partly regulated by the commission, 
the Department of Commerce, and 
partly by Code Authority; all agencies 
of interstate transportation would be 
under a single governmental authority 
composed of a transportation admin- 
istrator and a rate tribunal. 

Instead of holding out to a regulated 
part of the industry an unfulfilled 
promise of adequate compensation 
which is rendered impossible of realiza- 
tion because of competition left unreg- 
ulated and deliberately subsidized, a 
self-sustaining revenue will be assured 
to compensate a fair carrier value from 
which the public’s share of unearned 
increment and capitalized earnings has 
been properly deducted. 


| prey of a rate level inflated to in- 
clude a factor calculated to produce 
an excess return that is supposed to be 
required to attract the mecessary 
amount of private capital to meet re- 
funding and extension requirements, 
the government, through a bureau un- 
der the transportation administrator 
functioning in lieu of the Reconstruc- 
tion Finance Corporation will under- 
write all meritorious refunding oper- 


ations or extension projects, in turn 
passing the loans on to the public for 
investment as it is doing in connection 
with the Home Loan and Farm Loan 
agencies. 

Instead of undertaking to recapture 
any excess earnings, government shall 
require the excess over 6 per cent to be 
used in refunding of capital structure 
if found excessive or in building up 
cash reserves until adequate reserves 
are accumulated out of which divi- 
dends as well as interest on funded 
debt can be paid in lean years. 

Instead of permitting railroad man- 
agement to speculate in railroad or oth- 
er securities with surplus funds 
through holding companies, prohibit 
such holding companies and all other 
devices that might defeat the building 
up of inherent financial stability of the 
industry as affording an opportunity 
for prime as distinguished from spec- 
ulative investment. 

Instead of government being con- 
tent to function in the matter some- 
what as a policeman through curbs, it 
will discharge its larger responsibility 
by functioning more as a partner, in 
the réle of a directing codrdinator. 


Se sketchy recital of some of the 
objectives of a planned economy 
for transportation demonstrates the ex- 
pansiveness of the subject and the 
hopelessness of considering details of 
the plan in the compass of an address. 
Such details must be left for the per- 
sonal investigation of those sufficiently 
interested. 

The competitive situation in the in- 
dustry that demands a planned econ- 
omy rather than merely a system of 
curbs; whether a planned economy is 
to be preferred to government owner- 
ship; whether government planning is 
preferable to the commission or board 
form; whether a planned economy for 
interstate transportation is constitution- 
al; are matters, however, that can and 
must be given brief consideration. 


HE course of transportation reg- 
ulation in this country has always 
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followed close upon the slowly chang- 
ing competitive situation prevailing in 
the industry. Government planning or 
a planned economy for interstate trans- 
portation is not revolutionary. On the 
contrary, it is the next logical step in 
the progressive process of government 
regulation demanded by the critical 
competitive conditions existing in the 
transportation industry. In response 
to the demands of this competitive sit- 
uation, government regulation hereto- 
fore has been deemed sufficient which 
has taken the form chiefly of curbs up- 
on our railroads. These regulations 
have placed government, with respect 
to the industry, in the attitude of a po- 
liceman. 

With the advent of the internal com- 
bustion motor into the transportation 
field and the resulting development of 
our highways and airways, supple- 
mented by the rapid expansion of pipe 
lines and power lines, there has been 
in slow process a change in the com- 
petitive situation which has about 
reached a critical stage. These changes 
have introduced factors into the situ- 
ation which cannot be resolved by 
government curbs alone. The police- 
man is no longer the sufficient govern- 
mental agent in this matter that he 
once was. The present competitive 
situation demands something more 
from government than curbs. Govern- 
ment must constructively codperate as 
well as curb by functioning in the sit- 
uation as a directing partner of the in- 
dustry rather than simply as a police- 
man. 

A planned economy that will fix the 
relationship and responsibilities of gov- 
ernment as a directing partner in all 
forms of interstate transportation in 
their relation to one another, becomes 
nothing more than a transition from 
policeman to partner that is a normal 
progressive evolution in governmental 
responsibility rather than anything 
revolutionary. 


I Est there be any who doubt the 
need for this directing codrdina- 
tion, let us briefly examine the situa- 
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tion existing in the industry: whereas 
at the turn of the century the railroads 
enjoyed a monopoly in _ interstate 
transportation, today we have aggressive 
water carriers that are continually ex- 
panding their services over waterways 
that are themselves being constantly 
extended at huge government expense; 
we have a system of highways that has 
been built largely with Federal funds 
that extends or is projected to every 
town and hamlet in the nation, paral- 
leling almost every mile of railroad in 
the country, both main and branch line, 
on which private and public motor vehi- 
cles in constantly increasing numbers 
are operating, performing transporta- 
tion that would otherwise have had to 
be performed by railroad; we have 
airways connecting every city of indus- 
trial or commercial importance in the 
nation making hourly flights that are 
taking business away from the rail- 
roads ; we have pipe lines transporting 
gas and power lines transmitting elec- 
tricity which are displacing the coal 
that formerly moved by railroad from 
mine to city to be manufactured into 
electricity or gas; we have gasoline 
pipe lines transporting large volumes 
of refined petroleum products that 
formerly had to move by rail; we have 
tank steamers and tank barges that 
move quantities of petroleum products 
that would otherwise move by rail; we 
have car forwarding companies con- 
solidating less than carload quantities 
of freight into carload lots which are 
shipped at less revenue to the railroads 
than they would otherwise receive; we 
have large shippers organizing private 
car lines and renting railroad equip- 
ment from car companies and receiving 
mileage allowances from the railroads 
that yield a handsome profit and serve 
as a sort of rebate on the one hand and 
entail a great quantity of wasteful rail- 
road transportation on the other hand, 
both at the expense of the railroads, 
which practices are forced upon the 
railroads by competition among them- 
selves and their inability to pool spe- 
cial equipment into one great reser- 
voir; then we have the railroads oper- 
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ating a multiplicity of trains partly 
loaded in duplicating services over par- 
alleling routes in a mad scramble for 
the remaining business that still moves 
by rail. 


T requires no statistical compilations 
I of relative movement of traffic to 
establish the fact that these competitive 
services have made impressive inroads 
into the business which formerly moved 
exclusively by rail. The condition is 
common knowledge. It is also com- 
mon knowledge that the competition 
which the railroads have had to meet 
from competing forms of transporta- 
tion has not been a fair competition. 

The railroads have had to carry on 
their fight in the face of regulatory 
curbs that apply to almost every phase 
of their operation. Their charges are 
subject to minimum as well as maxi- 
mum fixation. Their initiative with 
respect to their charges is reduced to 
a minimum by provisions of law that 
make it necessary to obtain the sanc- 
tion of the Interstate Commerce Com- 
mission in every instance where that 
body has heretofore entered a rate or- 
der before any such rate can be 
changed. Their rate structure has been 
practically frozen pursuant to that pro- 
vision of the law. The wages which 
they must pay which reflect approxi- 
mately 60 per cent of their total oper- 
ating cost, are fixed by law. They 
must maintain throughout their system 
a certain minimum of transportation 
service regardless of the volume of 
movement. ‘Their operations must be 
conducted according to a standard of 
safety that is prescribed and changed 
from time to time entailing consider- 
able capital investment. 


pps is hardly any railroad activ- 
ity or any phase of their business 
which is not subject to governmental 
curb of some sort and by the very na- 
ture of the situation existing, they are 
prevented from effecting economies 
through pooling that could be accom- 
plished by governmental codrdination. 
Every feature of this regulation is 


necessary to protect the public interest 
as demonstrated by experience and 
none of this regulation can or should be 
abated or abandoned. 

The competition which the railroads 
have been forced to meet is, generally 
speaking, an entirely unregulated mat- 
ter. There is, for example, absolutely 
no regulation of motor vehicles per- 
forming interstate transportation. They 
can charge any rates that may be nec- 
essary to enable them to obtain any par- 
ticular business in competition with the 
railroads; and, in order to make rates 
low enough they can force their labor 
to work upon terms controlled largely 
by conditions of supply and demand. 
They enjoy complete and absolute in- 
itiative with respect te their charges 
which they can change at will to meet 
the exigencies of competition. 


Sy ore by boat line and 
air line is conducted with much 
the same freedom from curb or reg- 
ulation. Not only are these other 
agencies of interstate transportation 
permitted to operate without any curbs 
to speak of but they are furnished free 
of charge by the government with the 
necessary highway upon which to oper- 
ate. 

It cannot be said, therefore, that the 
inroads which these competing forms 
of transportation have made into the 
business formerly moving by rail, is a 
demonstration that these other forms 
of transportation are a more efficient 
means of transportation from an eco- 
nomic point of view. It is extremely 
doubtful whether transportation by 
these other kinds of carriers could be 
performed at less unit cost than by 
railroad if they paid labor costs that 
supported a standard of living equiva- 
lent to that of railroad labor and paid 
tolls reflecting a fair share of the cap- 
ital cost and maintenance of the high- 
ways that they use. 

Nevertheless these competing forms 
of transportation are being allowed to 
undermine a national system of rail- 
roads that has been erected at great 
cost, in the face of the fact that in case 
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of war the nation would be primarily 
dependent upon our railroads as a very 
essential part of our national defense. 


ONSIDER what our situation would 

be if we were overtaken by anoth- 
er war. Any war, in which this coun- 
try is likely to be involved, will prob- 
ably be another world war in which 
our boundaries will be subject to as- 
sault by a composite enemy with an 
invading force capable of attacking 
simultaneously on our two coasts with 
supplementary attacks on one or both 
borders. Our ability to withstand 
these assaults will depend upon the de- 
gree of efficiency with which we can 
shuttle great bodies of troups between 
our two coasts and borders and keep 
them provisioned and supplied. This 
means long-haul transportation in 
large volume quickly performed. For 
such transportation we have no pres- 
ent substitute for our railroads. 

In view of this matter of national 
defense it is no less than suicidal for 
the Federal government that is charged 
under the Constitution with the sole 
responsibility for providing for the na- 
tional defense, to any longer counte- 
nance this condition of ruthless compe- 
tition that is undermining the railroads 
which are obviously one of the most 
important arms of our national defense. 


N this undirected competition with 

the railroads by these other agen- 
cies of transportation that is being per- 
mitted, not only are the railroads be- 
ing sacrificed but havoc is being 
wrought in every one of these other 
forms of transportation to the point 
that boat lines, air lines, pipe lines, bus 
and truck lines generally, are all de- 
moralized and thoroughly apprehensive 
of their future. 

Code regulation under the NRA was 
embraced by certain of the leaders in 
the various groups who were in a po- 
sition to control the code organization, 
as a means of temporary profit at the 
expense of their fellow code members 
who have been forced into a scheme 
fostered and controlled by their strong- 


er competitors. At most this code reg- 
ulation is temporary and has only 
served as a stop-gap. The more far- 
sighted leaders in each of these com- 
peting groups recognize that Federal 
codrdination is their only salvation. 

The boat lines are coming to realize 
that railroads by relief from the 4th 
Section granted by the Interstate Com- 
merce Commission can be placed in a 
position to meet the reduced rates by 
which the boat lines took away from 
the railroads tonnage that formerly 
and traditionally moved by rail. They 
recognize that the Interstate Commerce 
Commission will probably look with in- 
creasing favor upon relief of this sort 
in the future. 


o hold the traffic, the boat lines 

must further reduce their charges 
which reductions necessarily reduce 
profits to the vanishing point. The in- 
auguration by the eastern railroads of 
a general pick-up and delivery service 
has necessitated a general reduction in 
trucking charges to meet the resulting 
competition which has reduced profits 
in the trucking industry to the danger 
mark. 

The code authorities regulating 
trucks and the code authorities regulat- 
ing boat lines are helpless to restore to 
their members the profits that they 
have lost through the retaliatory meas- 
ures undertaken by the railroads in this 
competitive war. There can be no 
stabilization between trucks or boat 
lines regulated by code authorities and 
railroads regulated by an Interstate 
Commerce Commission and it is only 
when all forms of transportation are 
brought under one supervising author- 
ity that stabilization, codrdination, and 
rehabilitation are possible. The lead- 
ers in these competing forms of trans- 
— are slowly awakening to this 

act. 


bp from the standpoint of the 
national defense it is equally nec- 


essary that these other agencies of 
transportation should not be sacrified 
in an wumnecessary competitive war 
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waged against them by the railroads in 
retaliation. Our airways are an im- 

rtant asset to commerce in times of 
peace but in times of war they will fur- 
nish combat personnel and the aviation 
manufacturers supplying equipment for 
peace-time operation will provide the 
plants for supplying combat planes. In 
future wars motorized vehicles will 
supply the personnel required to oper- 
ate the necessary motor transport and 
the manufacturers supplying motor ve- 
hicles for peace-time commerce will be 
our dependence for furnishing the nec- 
essary motor vehicles required in time 
of war. Similar instances can be mul- 
tiplied in all lines of transportation. 
We cannot afford to permit any form 
of interstate transportation to be sac- 
rificed in this needless competitive war 
that is in progress. 

The difficulty encountered in arous- 
ing the public to a proper appreciation 
of the situation comes largely from the 
fact that it is enjoying low transporta- 
tion charges where this ruthless com- 
petition is in operation which it is loath 
to believe are below the cost of service 
and in assuming that the huge govern- 
mental expenditures that have been 
made for waterways and highways are 
expenditures that need not be refunded 
from an economic point of view. The 
American public, however, is a sport- 
ing public. It will support fair play 
and will respond handsomely when its 
consciousness of any governmental 
necessity is properly aroused. 


g Be problem of the moment is to 
have a plan ready for adoption 
when the public conscience is aroused 
which will best serve the public interest 
and preserve to the utmost the oppor- 
tunity for private initiative and profit 
under our constitutional system. 

One of the most important proposals 
to meet the existing situation is that 
which has been made by Coordinator 
Eastman advocating government own- 
ership and operation of the railroads as 
the only ultimate solution. In advanc- 
ing this proposal, however, the author 
has admitted that his proposal is not 


presently feasible only, however, be- 
cause government finances at present 
will not permit of the government’s 
taking on the additional government 
debt that would be incurred by the ac- 
quisition of our railroads. 

It must be obvious, however, even 
upon casual consideration that govern- 
ment ownership and operation of the 
railroads alone will not meet a situa- 
tion which demands, primarily, stabi- 
lization or codérdination of truck or bus 
with railroad, boat line with railroad, 
pipe line with railroad, or air line with 
railroad, and in turn coordination of 
each with each other. 


railroads, stabilization and coodrdi- 
nation between railroads can be hoped 
for in time, but such codrdination is 
secondary. What is primarily re- 
quired is stabilization and codrdination 
between the competing forms of trans- 
portation and manifestly not one whit 
of such stabilization and codrdination 
can be achieved by the government’s 
taking over and owning only the rail- 
roads. If ownership is to be the means 
to codrdination, then government must 
take over not only the railroads but 
every other competing agency of trans- 
portation. 

Under the Eastman findings with re- 
spect to government resources, it would 
be unthinkable for the government to 
undertake the investment that would be 
required for it to acquire all of the 
interstate transportation facilities in 
the country. 

If the government took over only 
the railroads and left all of the com- 
peting forms of transportation in pri- 
vate ownership and operation, some 
governmental administration of these 
competing forms of transportation 
would have to be resorted to as a sup- 
plement to the scheme of railroad own- 
ership in order to make the other 
forms of transportation complimentary 
to the railroads, by fixing the minimum 
charges at which these competing forms 
of transportation might operate in com- 
petition with the government operation 


¢ the government owns all of the 
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by railroad. Otherwise the government- 
owned and operated railroads would be 
quickly denuded of their traffic by com- 
petitors for whom the government was 
furnishing and maintaining highways 
under political pressure at no cost to 
the private operators. 


I’ the event that the ownership and 
operation of the railroads were sup- 
plemented by a regulating authority 
empowered to fix the minimum charges 
of the competitors of the railroads 
owned by the government, such regu- 
lating authority, because of the fact 
that any deficit incurred by the govern- 
ment operation would be made up from 
taxation, would be subjected to irresist- 
ible political influence in the fixing of 
the rate differentials between the rail- 
roads on the one hand and the com- 
peting forms of transportation on the 
other. Every end of true economy in 
transportation would be defeated by 
this political pressure and eventually 
deficits from railroad operations would 
be piled up that would be prohibitive. 
Instead of restoring to the rails that 
proper portion of traffic that the na- 
tional interest demands to afford eco- 
nomic and efficient railroad transporta- 
tion, the resulting differentials under 
political pressure would be made to fa- 
vor the private operation in competi- 
tion with the government rail operation 
by affording the private operation a 
rate differential that would divert fur- 
ther traffic from the rails. The unit 
cost of rail operations would increase 
as its declining traffic was bled from 
it, leading necessarily to a correspond- 
ingly higher level of rail rates. 


IT all of the competitors including the 
rails remain privately owned and 
operated, any governmental authority 
empowered to fix differentials will not 
be subject to such political pressure be- 
cause any deficits incurred cannot be 


dissolved by taxation. Government 
ownership of the railroads would 
therefore only serve to defeat the co- 
ordination by an independent govern- 
mental authority which obviously must 


be set up in any event as a supplement 
to government ownership of railroads. 

If government ownership of rail- 
roads cannot of itself bring about the 
necessary coordination between com- 
peting forms of transportation and a 
supplementary governmental authority 
is required, wherein is government 
ownership of railroads itself of any 
utility at all? 

Certainly government ownership of 
railroads is not necessary in order to 
effect every codrdination between rail- 
road operations that might be brought 
about under government ownership. A 
transportation codrdinator can require 
all pooling of railroad services that 
could be obtained through codrdination 
under government ownership provided 
the resulting divisions of revenues to 
participating carriers is compensatory 
for the contribution made to the joint 
enterprise. 


HAT this just compensation must 

be is in the final analysis a judi- 
cial question to be determined by the 
courts in case of dispute and as long as 
all such actions of a transportation ad- 
ministrator are made subject to judicial 
review, his field of codrdination is co- 
extensive with that of a director gen- 
eral under government ownership and 
operation. 

Likewise all other economies of op- 
eration that can be obtained by a direc- 
tor general under government owner- 
ship of the railroads, can be equally 
effected by a transportation administra- 
tor under government planning. 

On the other hand it must be admit- 
ted by the advocates of government 
ownership of railroads that such oper- 
ation affords no incentive for private 
initiative or profit which are the main- 
springs of all efficient business activity. 
Instead of affording any such incentive, 
government ownership fosters admin- 
istration that is subservient to political 
influence which is the enemy of efficient 
and economical operation. 


T must be admitted, however, that 
government ownership and oper- 
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ation of the railroads is a matter that 
cannot be lightly dismissed if for no 
other reason than that it offers the 
most intriguing potentialities political- 
ly. In the hands of demagogues this 
proposal must necessarily have an al- 
most irresistible public appeal. It is 
one of those propositions that in spite 
of the fact that it has not a single mer- 
it to justify it, nevertheless, possesses 
those political possibilities that make 
it the much sought vehicle on which the 
clever politician rides to power. 

The potentialities favorable .to the 
adoption of the idea of government 
ownership of the railroads are further 
enhanced by a suppressed hope on the 
part of the large owners of railroad se- 
curities that in case their properties 
are taken over under a régime of gov- 
ernment ownership, they can force 
through court action a price settlement 
based upon the physical valuation of 
railroads that has about been com- 
pleted by the Interstate Commerce 
Commission, which valuation is great- 
ly in excess of the market value of 
these securities at this time and prob- 
ably for a long time to come. Govern- 
ment ownership of railroads is some- 
thing more, therefore, than the aca- 
demic proposal of such a nonpolitically 
minded man and such a serious stu- 
dent of transportation as Mr. Eastman. 


F a planned economy can constitu- 

tionally of itself bring about the 
desired codrdination between the com- 
peting forms of transportation and 
can through pooling and rerouting 
schemes eliminate wasteful railroad 
transportation to the same extent and 
degree that such waste could be rec- 
tified under government ownership of 
railroads, and if under a system of rate 
differentials, stabilization at a minimum 
cost to the shipping public can be 
achieved, where is the utility of gov- 
ernment ownership as compared with 
the situation under a planned economy 
which would maintain the transporta- 
tion industry as an open field for pri- 
vate initiative and profit with the 
resulting efficiency that must necessa- 
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rily flow from a directed competition? 

The outstanding feature of govern- 
ment planning is the separation between 
the administrative and judicial function- 
ing. This feature of the plan is in 
direct contrast to the commission form 
under which the same governmental 
authority is first the administrator and 
then the judge of the private rights that 
may be violated by the administrative 
rule prescribed. 


HEN the Interstate Commerce 

Commission was created in 1887 
it was an innovation in governmental 
forms that was adopted in lieu of an 
agency with a single administrative head 
solely because it afforded a bipartisan 
administration that would “keep the 
railroads out of politics.” It was recog- 
nized that an administration with a 
single head would be more efficient, but 
it was thought that the advantage of 
bipartisan administration under the 
commission form would outweigh the 
relative loss in efficiency. Since that 
time we have had another innovation in 
governmental forms represented by the 
Comptroller General, which has demon- 
strated that an administrative agency 
headed by a single executive can be 
made equally nonpolitical. In the light 
of this later experience, the board or 
commission form has lost its chief, if 
not its only, reason for being. It is 
no longer necessary to have a plan of 
government administered by a commis- 
sion or board in order to obtain a non- 
political executive policy. 


ot only has the commission or 

board form become obsolete, but 
it is repugnant in its actual operation 
to the fundamental principle of checks 
and balances upon which our whole 
theory of government is based. Under 
the commission or board form, the 
board or commission is first the admin- 
istrator and then the judge of the pri- 
vate rights which its administrative 
policy may have violated. And as far 
as the shippers’ private rights are con- 
cerned under the commission or board 
form as it has been applied by the 
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Supreme Court, the board’s decision as 
judge is final. The commission or 
board on the one hand as administrator 
is charged with the preservation of 
carrier revenues on a basis that it will 
yield a certain required annual return, 
and on the other hand as judge it is 
charged with passing upon the intrinsic 
reasonableness of the same rate level 
upon the suit of a shipper charging 
extortion. 

The decision of a commission or 
board on a shipper’s suit under these 
circumstances is as much of a govern- 
mental travesty as trial by ordeal. 


T would be just as logical to abolish 

the office of President of the United 
States and turn over all of his adminis- 
trative duties to the Supreme Court 
and then expect the Supreme Court to 
render a disinterested and impartial 
judgment upon any issue of private 
rights growing out of the administra- 
tive policies it had adopted. 

The board or commission form as 
compared with the administrator form 
is inherently and necessarily inefficient. 
Under the board or commission form 
every administrative decision can be 
reached only after debate and discussion 
in conference. If the decision is reached 
in any other way it does not reflect the 
deliberative judgment of the whole after 
conference but simply becomes a poll of 
individual viewpoints based on varying 
degrees of information concerning the 
subject matter. Every board or com- 
mission functions in conference with 
one member usually better posted than 
his fellow members as to the facts of 
the particular matter who, because of 
such superior knowledge, endeavors to 
educate his fellows to his viewpoint by 
discussion and argument. Such debate 
means delay. 


| every board or commission there 
seems always to emerge one member 
who, because of force of personality or 
superior knowledge of the subject mat- 
ter, inevitably dominates its delibera- 
tions and more or less controls its 
policy. This leadership just as certainly 


breeds its own opposition, oftentimes 
with no sounder basis than personal 
envy or jealousy. Opposing points of 
view crystallize, become fixed and dog- 
matic, all of which serves only to pro- 
long the conference delays. No such 
delays are possible under the adminis- 
trator form. Furthermore, in the board 
or commission form there is a lack of 
personal responsibility because of di- 
vided accountability which tends toward 
inefficiency whereas under the adminis- 
trator form personal accountability can- 
not be escaped. 

From the experience of the Interstate 
Commerce Commission it would seem 
that the commission or board form 
would prove physically incapable of 
handling the job of administration pre- 
sented. That commission with its juris- 
diction confined to railroads with a very 
limited jurisdiction over pipe lines and 
boat lines, has repeatedly and publicly 
complained that it was being over- 
worked under its present duties and has 
accordingly asked to be relieved of cer- 
tain of its duties with respect to rail- 
roads. 


H” could such an organization that 
is already overworked extend it- 
self to handle the additional jurisdiction 
over air lines, pipe lines, motor vehicle 
lines, and boat lines that would be just 
as comprehensive in each case as its 
jurisdiction over the railroads. which 
jurisdiction itself would be considerably 
enlarged ? 

Government planning predicated up- 
on these considerations contemplates 
both an administrator and a rate tri- 
bunal each independent of the other but 
both housed under the same roof and 
with every facility afforded for a hearty 
codperation in their respective fields in 
which there will be no overlapping or 
conflict in functioning. 

Coming to the matter of the constitu- 
tionality of a planned economy for in- 
terstate transportation, it is fundamen- 
tal in government that the state is under 
an obligation to provide public transpor- 
tation as well as a postal service and 
all other public utilities. This govern- 
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mental responsibility can be discharged 
either by public ownership and opera- 
tion or by franchise. If the state can 
own and operate the whole of the trans- 
portation industry, it can certainly func- 
tion as a partner therein. 


I* so far as interstate transportation 
is concerned the Federal government 
alone is sovereign; it is the state. The 
original states that formed the Federal 
state had no extraterritorial power or 
sovereignty. The powers of each state 
were and are limited to its geographical 
boundaries. No individual state had or 
has any power to own and operate any 
public interstate transportation facility 
and such operations cannot be enfran- 
chised by any individual state. In fact 
there was no sovereign power to per- 
form or enfranchise these operations 
until the original states by concert of 
action set up a superstate with con- 
current sovereign powers coextensive 
with their consolidated boundaries. The 
Federal state so set up would have had 
plenary sovereign power over interstate 
transportation without any specification 
or delegation of such power to it in the 
Commerce Clause of the Constitution 
simply because it was the inherent pre- 
rogative of the superstate and because 
the power was reposed nowhere else 
and had to receive expression through 
some governmental agency and there 
was no other than this Federal state 
through which it could become vital. 


PECIFIC delegation or specification of 
the power is made, however, in the 
Constitution, in the Commerce Clause, 
and inasmuch as no part of the power 
is delegated to any other sovereign or 
reserved to the original states, or to 
the people, the powers delegated must 
comprehend the complete sovereign and 
plenary power and obligation inherent 
in every sovereign state with respect to 
public transportation within its borders. 
The constitutional power of the Fed- 
eral government to own and operate 
every and all agencies of public inter- 
state transportation cannot, therefore, 
be questioned. Likewise, if the Federal 


government can own and operate all 
elements in the interstate transportation 
industry its right to participate therein 
as a partner is equally beyond question. 


HE Federal government as a mat- 

ter of fact has been codperating 
with the interstate transportation indus- 
try in times past as a limited partner. 
It has made vast grants of public lands 
to certain interstate railroads to aid and 
assure their construction; it has invest- 
ed hundreds of millions of dollars in 
inland and coastwise waters to provide 
water highways upon which the water 
carriers might operate; it has provided 
other hundreds of millions of dollars 
for the building of highways on which 
the vehicular carriers might operate; it 
has provided millions in mail subsidies 
to air lines which could not have operat- 
ed otherwise; it has recently loaned 
hundreds of millions of dollars to rail- 
roads to tide them over during the 
depression and to enable them to carry 
on building programs designed to 
achieve more efficient operation. These 
are but a few of the participations 
by the Federal government as a partner 
in the transportation industry. Its par- 
ticipation, however, heretofore has al- 
ways been as a limited partner; as a 
partner contributing capital to the vari- 
ous and competing elements in the en- 
terprise without any endeavor to codrdi- 
nate these participations. One would 
almost believe that the government’s 
participation in the transportation in- 
dustry was one that by design was in- 
tended not to let the left hand know 
what the right hand was doing. 


) george 4 is defined in law as a 
relation subsisting between persons 
who combine their services, property, 
and credit for the purpose of conduct- 
ing business for their joint benefit. 
The Federal government has contrib- 
uted its property and its credit to the 
transportation industry but has withheld 
its services as a directing codrdinator. 
Government planning simply provides 
the governmental form by which gov- 
ernment may contribute its services as a 


645 





